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THE DANGER IN EXECUTORS’ ACCOUNTS. 

In the February issue of the BANKING Law JouRNAL we published 
the decision of the Appellate Division of the New York Supreme Court 
in the case of Bischoff v. Yorkville Bank wherein a bank, which permitted 
an executor to deposit in his individual account funds held by him as 
executor, was declared responsible to the estate for the misappropriation 
of the funds by the executor. The case has since been passed upon by 
the Court of Appeals which confirms the decision of the lower court 
with certain slight modifications and in this issue we publish in full the 
opinion of the higher court. 

To state the facts briefly, the defendant bank permitted one Poggen- 
burg, an executor, to deposit in his individual account funds which the 
bank had notice were held by Poggenburg in his capacity as executor. 
Poggenburg drew the money out on checks and appropriated to his 
own use funds belonging to the estate to the amount of more than 
$13,000. Among the checks drawn by the executor was one for $765 
payable to the order of the defendant bank, which he delivered to the 
bank in settlement of his individual obligations to it. In the lower court 
it was held that the defendant bank was liable to the estate for the entire 
amount misappropriated by the executor. The Court of Appeals modi- 
fies this decision by holding that the bank was not liable for the entire 
amount but for such sums only as were misapplied by the executor after 
the time when he used the estate funds to pay his individual obligation 
to the bank. The bank did not benefit greatly by this modification as 
it reduced the judgment only to the extent of about $1000. 

The theory of the decision is that while a bank may ordinarily per- 
mit an executor or other trustee to deposit trust moneys in his indi- 
vidual account and may pay checks drawn against such account by the 
depositor without making inquiry as to the intended disposition of the 
funds without becoming liable therefor, this freedom from liability ceases 
to exist after the bank has notice that the depositor is devoting the money 
to wrongful purposes. 

In this case the bank was put upon notice at the time it received from 
the depositor the $765 check in settlement of his personal obligation 
to the bank. 

The reasoning of the court may be followed in the following quotation 
taken from the opinion: ‘‘ The defendant knew that Poggenburg had 





504 THE BANKING LAW JOURNAL 


appropriated $765 of those funds for his private benefit. The presump- 
tion that he would not thus violate his duty and lawful right—that he 
would apply the moneys to their proper purposes under the will then 
ceased to exist. There was absolute proof in the possession of the 
defendant to the contrary. The defendant had no longer the right to 
assume that in paying the checks of Poggenburg it was paving the execu- 
tor’s moneys to the executor and not to Poggenburg, the individual, or 
that Poggenburg would use the moneys lawfully. It had knowledge of 
such facts as would reasonably cause it to think and believe that 
Poggenburg was using the moneysof the executor for his individual advan- 
tage and purposes. Those facts indicated that the payment to it was 
not an isolated incident; they indicated, rather, that it was within a 
method or system. Having such knowledge, it was under the duty to 
make reasonable inquiry and endeavor to prevent a diversion. Having 
such knowledge, it was charged by the law to take the reasonable steps or 
action essential to keep it from paying to Poggenburg as his own the 
moneys which were not his and were the executor’s, and was bound by 
the information which it could have obtained if an inquiry on its part 
had been pushed until the truth had been ascertained. It did nothing 
of that sort, and by supinely paying, under the facts here, as found, 
the subsequent checks of Poggenburg, it became privy to the misappli- 
cation. It must now pay the plaintiffs the moneys of the estate which 
it had and received on and after June 3, 1908,” (the date of the $765 
check.) 

As we understood the lower court decision it held in effect that a 
bank, which permitted a person to deposit trust funds in his individual 
name, would be held responsible in the event that the depositor should 
withdraw and misappropriate the money. The court of Appeals, how- 
ever, does not take this view of the law. In the opinion it is expressly 
stated: ‘‘ A fiduciary may legally deposit the trust funds in a bank to 
his individual account and credit. Knowledge on the part of the bank 
of the nature of the funds received and credited does not affect the char- 
acter of the act. The bank has the right to presume that the fiduciary 
will apply the funds to their proper purposes under the trust.”” But while 
the court heid that depositing estate funds to the credit of the executor 
did not exceed the legal rights of the executor or of the bank, it was 
careful to observe that ‘‘ The method was unwise and hazardous.”’ 

The Court of Appeals places the bank’s liability on the ground that 
the bank participated in a diversion of the fund in permitting the de- 
positor to use it to settle his individual obligation to the bank. Never- 
theless it is clear that the banks, for their own protection, should not 
permit trust funds to be mingled with the depositor’s owh money but 
should require the opening of a separate account indicating the trust 
character of the depositor. To repeat the words of the court, the bank 
which allows a depositor to deposit trust funds in his individual account 
is following an ‘‘ unwise and hazardous ”’ method. 
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BANK’S LIABILITY FOR DEPOSITOR’S MISAPPROPRIATION. 


Deposits of a fiduciary character are a constant source of trouble to 
banks. By fiduciary deposits, we mean deposits received from executors, 
guardians, trustees, etc., in fact, every deposit which is received from 
some person who is not the absolute owner of the deposit. The trouble 
usually arises as a result of the depositor’s unfaithfulness to his trust. 
The real owner of the fund is then quite likely to attempt to fasten 
liability upon the bank on the ground that the bank had notice that the 
depositor was misappropriating the funds and should have refused to 
pay his checks, by means of which the fraud was accomplished. 

In the preceding editorial the bank was held liable in a case of this 
character. The bank had the clearest kind of notice that the depositor 
was making wrongful use of trust funds. The bank received from the 
depositor a portion of the trust moneys in settlement of the depositor’s 
individual obligation to the bank. Having thus been put upon notice, 
the bank was liable for all of the money subsequently diverted by the 
depositor. 

In this issue among the legal decisions, we publish another case where- 
in a bank was sued on the theory that it was liable for the misdeeds of 
a fiduciary depositor. In this instance the bank was held to be free 
from any liability. Nevertheless, it is worth while to become acquainted 
with the facts involved. A consideration of this case may enable some 
other bank to avoid the trouble and expense of going into court to estab- 
lish its freedom from liability for the defalcations of one of its depositors. 

A supervisor of the plaintiff town deposited town funds received by 
him in the defendant bank in an account entitled “‘H M, Supervisor.”’ 
Between the dates of May 16, 1905 and March 2, 1909, the bank paid 
out approximately $70,000 on some 57 checks signed “‘HM, Supervisor”’ 
and payable to H M’s individual order. After withdrawing the money 
in this manner, he appropriated it to his own use. 

Upon discovering the fraud, the town brought action against the bank. 
This in substance was the case against the bank: the bank knew that 
the money on deposit belonged to the town and that the supervisor 
had no right to use it personally; it knew that the supervisor could with- 
draw the money for town purposes only and in conformity with his 
duties as supervisor; the supervisor withdrew the money on checks 
payable to his individual order and misappropriated it; the large number 
of checks drawn by the supervisor payable to his individual order should 
have put the bank upon notice that the supervisor was misappropriating 
the proceeds; in any event, if the bank had investigated, the fraud 
would have been uncovered. The case for the bank was simply that 
it had no knowledge or notice, actual or constructive that the supervisor 
was wrongfully dealing with the trust funds in question. 

Under the law the bank was justified in honoring the checks drawn 
by the supervisor even though such checks were payable to his individual 
order. It was admitted that the bank had no actual knowledge of the 
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supervisor’s wrongful acts. It was contended, however, on behalf of the 
plaintiff that the bank had: constructive notice of it, in that, knowing 
that the supervisor was drawing against public moneys, it honored his 
checks payable to himself, whereby a personal appropriation by him 
was signified, and that, even if in a single instance such form of check 
might have an innocent aspect, repeated use of it changed the complexion 
of his conduct and gave notice of diversion of the fund to the supervisor’s 
personal use. 

In answer to this the court said: ‘‘ Nor did the multiplicity of checks 
bring into view vicious intention on the part of the depositor, of which 
the depositary should have taken notice. In principle it is immaterial 
whether one or many checks were drawn to the depositor’s order. The 
form was proper, whether it was used for one or all. When would the 
notice begin to take effect, if at all? After 10 or 20, or what larger 
number of checks had been drawn? A form of check appropriate and 
strictly conforming to the contract does not by repeated use take a 
sinister appearance. Beyond that, what was the custom of disburse- 
ment? Amongst how many checks were those in question presented 
through the several years, and under what circumstances? All such 
things would bear upon the provocation of even suspicion. The com- 
plaint shows that the parties arranged that ‘checks or drafts might 
be drawn for town purposes upon said funds of plaintiff on deposit.’ 
Assuming that arrangement means agreement, it was made between the 
depositor and the bank, and the plaintiff was not privy to it, and while 
I must assume from the complaint that it was made, however otherwise 
improbable, it does no more than emphasize the recognized fact that 
the bank was informed of the source and purposed use of the moneys. 
They, who made the compact, could unmake it.”’ 

OVERDRAFT CHECK DEPOSITED IN BRANCH OF DRAWEE 
BANK. 

In receiving checks on deposit from one of its customers, a bank 
frequently takes in checks drawn upon itself by other customers. 
It seems to be the custom among banks in receiving on deposit checks 
drawn upon itself or upon other banks, to give credit for the amount of 
the deposit in the depositor’s pass book. Where the checks are drawn 
upon some other bank, the bank in which the deposit is made ordinarily 
has no means of ascertaining whether the checks are drawn against 
sufficient funds until the checks are presented to the banks upon which 
they are drawn for payment. In cases of this kind it is generally held 
that if a check is returned to the bank in which it deposited because of 
the fact that it is an overdraft, the bank may charge the amount of 
the check back to its depositor, notwithstanding the credit which it has 
noted in the depositor’s pass book. 

But where the checks are drawn on the same bank in which they are 
deposited a rather unusual rule has been evolved by the courts. By 
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the great weight of authority in this country, it is held in such a case 
that, if the deposit is made in good faith and credit is duly given, the 
bank cannot afterwards revoke the credit upon discovering the check 
to be an overdraft. These decisions take the view that there is no dif- 
ference in a case of this kind between paying the check to the depos- 
itorin cash and giving him credit for it in his pass book. In either 
event, it is said that the bank has the option to receive or reject the check 
upon presentment. If the bank credits the depositor’s account with the 
amount of the check there is, according to these decisions, a final payment 
which cannot be revoked. 

In this issue we publish a decision wherein the bank concerned operated 
a number of branches. The check in question, which constituted an 
overdraft, was drawn upon one of the bank’s branches and deposited 
to the credit of a depositor who kept her account in another branch. 
The case referred. to is Chrzanowska v. Corn Exchange Bank, recently 
decided by the Appellate Division of the New York Supreme Court 
and published in full among the legal decisions appearing in this issue. 

A statement of the facts involved is perhaps necessary to a clear 
understanding of the question presented. It appeared that the plaintiff 
had an account in one of the defendant’s branches known as the Harlem 
branch and that there was standing to her credit the sum of $3.25 on 
the 11th day of January, 1911. On January 9th, the plaintiff received 
a check for $1500 drawn upon the defendant’s 18lst Street branch. 
The drawer of the check died on the following day and on the 11th the 
plaintiff deposited it in the Harlem branch and received credit for the 
amount in her pass book. Upon inquiring whether she cou!d cash the 
check at that time, she was told she could draw against it right away. 
On the 12th she drew the sum of $100. When the check was presented 
at the 18lst Street branch, on which it was drawn, it was discovered 
that it was an overdraft. The-manager of that branch noticed that 
the signature appeared to be shaky and, in attempting to communicate 
with the drawer, was informed of his death. The check was then returned 
unpaid to the Harlem branch and the plaintiff was notified on the 13th 
that the check had been charged back to her account. She was later 
requested to make good the overdraft, but did nothing about it. Sub- 
sequently the executrix of the drawer was permitted to withdraw the 
balance standing to his credit in the 18lst Street branch after bringing 
action. The present action was instituted by the plaintiff to recover 
the amount standing to her credit before the $1500 check was charged 
yack to her account. It was contended in her behalf that the $1500 
credit given in her pass book was irrevocable and that the rule referred 
to above, which is applied in cases where the check is deposited in the 
bank on which it is drawn, should apply in this case. The court held 
however, that under the circumstances here presented the credit was 
not irrevocable and that the bank was entitled to charge back the amount 
of the check. The decision of the court is to the effect that the bank 
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should be permitted to recover from the plaintiff the amount of her 
overdraft as shown upon its books after charging back the $1500 check. 
The question presented is somewhat complicated by the fact of the 
drawer’s death prior to the presentment of the check at the branch on 
which it was drawn. It does not appear, however, that the court would 
have arrived at a different conclusion, had the check been returned 
merely because of the fact that it was an overdraft and not for the fur- 
ther reason of the drawer’s death prior to its presentment. 

As we understand it, the effect of the decision under discussion is this: 
where one of several branches of a bank receives a ‘check drawn upon 
another branch, the giving of credit for the amount of the check in the 
depositor’s pass book and on the books of the bank may be revoked 
if upon presentation of the check to the branch on which it is drawn, 
it is found that the check is an overdraft. In distinguishing this case 
from those cases wherein the check is deposited in the bank upon which 
it is drawn, the court said: “‘ Here the accounts were kept in separate 
branch banks, and it appears by the evidence that neither branch had 
the signatures of the other’s depositors, or records of the state of their 
accounts. If a bank having many branches were obliged to have dupli- 
cate signatures of all its depositors in each, and to pay on presentation 
at any branch checks drawn on the main bank or on any other branch, 
that would enormously increase the expense of conducting the banking 
business, and would be fraught with great risks to the bank. If the 
genuineness of signatures might be thus ascertained, it would be neces- 
sary in any event to communicate with the branch on which the check 
was drawn and have it charged up to the account there before it could 
be paid in safety by another branch, and endless difficulties, inconvenience 
and confusion would be encountered.” 

This decision suggests the risk which a bank runs when it credits to 
one customer a check drawn upon it by another of its customers. While 
the bank was protected in this instance, it was due to the fact that it 
operated branches and that the check was drawn on one branch and 
deposited in another branch. Nevertheless, the bank here involved 
was put to the trouble and expense of litigating the question raised and 
proving its freedom from liability under the circumstances presented. 
As pointed out above, where the bank on which the check is drawn and 
the bank in which it is deposited are one and the same, the credit given 
to the depositor cannot be revoked upon the bank’s subsequently dis- 
covering that the check is an overdraft. This decision and the observa- 
tions above made indicate that banks, whether operating branches or 
not, would act wisely if they would enact and bring to their depositors’ 
attention a rule to the effect that all credits for checks drawn upon the 
bank or its branches should be conditional and revocable until such 
time as the bank could ascertain whether or not the checks were drawn 
against sufficient funds and were otherwise properly subject to pay- 
ment. 
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LIABILITY OF BANK COLLECTING CHECK ON FORGED IN- 
DORSEMENT. 

Banks are often made the victims of check swindling transactions. 
It is, therefore, distinctly to their advantage to acquaint themselves 
with the rules applicable to collection and payment of forged checks. 

There are many cases wherein the forger gets cleanly away with the 
proceeds of his criminal act and the question arises as to which of the 
innocent parties connected with the transaction is to bear the loss. 
More often than not, it is the bank which has to pay. Clearly, therefore, 
the bank which does not understand the fundamental principles of law 
which regulate liabilities of this kind, is doing itself an injustice. It 
often takes a risk which it would not assume if it had merely a working 
knowledge of a few simple and well established rules of law. 

One of these rules is that a bank, which collects a check upon a forged 
indorsement and pays the money over to the person from whom it 
receives the check is still liable for the amount to the rightful owner of 
the check. It is true that in many cases of this kind the bank is entirely 
powerless to protect itself against the schemes of the forger. On the 
other hand, there are numerous instances, wherein consequences of 
this kind might be avoided by a proper course of conduct on 
the part of the bank. Banks should make it a firm rule never to receive 
from an agent a check payable to the order of his principal, or to assist 
the agent in collecting the check, without first being absolutely certain 
as to the agent’s authority to so deal with the check. 

This rule is illustrated in a recent Colorado Case, United States 
Portland Cement Company v. United States National Bank, published 
among the legal decisions in this issue. A sales manager in the employ 
of the plaintiff company received a number of checks aggregating more 
than $4,000 payable to the order of the company. His authority was 
limited to the sale of cement and he was unauthorized to indorse or 
collect any checks belonging to the company. Acting entirely without 
authority, he indorsed these checks with the names of the company and 
its secretary and presented them to the defendant bank, receiving from 
that bank the amount of the checks. The defendant bank in due course 
collected the checks from the bank on which they were drawn. 

It was held, in accordance with the general rule applied in cases of 
this kind, that the plaintiff company, the rightful owner of the checks 
in question, was entitled to recover from the defendant bank the amount 
of the checks fraudulently collected through that bank by the agent. 

It does not clearly appear in this case whether the salesman deposited 
these checks to the credit of his individual account or whether the de- 
fendant bank. accommodatingly cashed them for him on presentation. 
In either event, it would seem that the bank should have been on its 
guard when the checks were presented to it by the salesman. There 
may have been circumstances connected with the transaction calculated 
to throw the bank off its guard in this respect and to cause it to believe 
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that the agent was acting within his authority. Ifso, these circumstances 
are not recited in the opinion. Every bank knows that it is customary 
for a corporation to deposit checks payable to it in an account standing 
in its own name and that it is extremely unusual for the corporation to 
permit an agent to deposit its checks in his individual account or to 
present them to a bank for the purpose of having them cashed. There- 
fore, when a bank is approached by an agent, having in his possession 
a check payable to a corporation or individual by whom he is employed, 
it should take notice that something may be wrong. Unless it is entirely 
satisfied from other circumstances that the transaction is regular, it 
should for its own protection make inquiry as to the extent of the agent’s 
authority. Its neglect in this regard is liable to lead to unfortunate 
consequences. 

PAYMENT OF CHECKS OUT OF GUARDIANSHIP ACCOUNT. 

It is important that a bank, which carries an account in the name of 
a depositor as guardian, should see to it that checks drawn against the 
account are signed in his name as guardian and not in his individual 
name. Proof of this statement may be found in the case of the United 
States Fidelity and Guaranty Company v. United States National 
Bank, a decision by the Supreme Court of Oregon published in full 
among the legal decisions in this issue. In this instance the bank lost 
$605 because it paid that amount out of a guardianship account on checks 
signed by the guardian in his individual name. Apparently the only 
reason why the loss was not larger was that the amount named practically 
exhausted the account. 

In this case the defendant bank opened an account in the name of one 
Bridges as guardian. Bridges also had an individual account in the bank, 
in which he deposited funds belonging to him personally. He later 
closed out his individual account, but continued to draw checks signed 
by him individually. These checks he delivered to a liquor concern 
in San Francisco and the proceeds he squandered in riotous living. 
The surety company, which furnished his bond as guardian, was obliged 
to make good the amount which the guardian appropriated. The surety 
company thereupon brought this action against the bank and it was 
held that the bank was liable. As the court looked at the transaction, 
these checks, drawn by the guardian in his individual name, constituted 
an overdraft upon his individual account and what the bank did was 
to honor them and reimburse itself by charging the amounts to the 
guardianship account. It is difficult to see how there could be an over- 
draft against an account which had been entirely closed out. While a 
bank will eften pay a depositor’s check although it overdraws his account, 
it would be extremely unusual for it to honor a check drawn by a per- 
son who has no account at all in the bank. While it does not so appear 
in the case, it is reasonable to assume that the bank believed that the 
checks were intended to be paid out of the guardianship account and 
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that the drawer inadvertently omitted the word “ guardian ”’ from his 
signature. Whether or not there is any merit in this suggestion, it 
comes too late to be of any help, as the Supreme Court of the state in 
which the question came up has decided that the bank was liable. 

If the word “‘ guardian ”’ had been added to the signature on the checks 
in this case, the bank would have been protected in paying them. The 
guardian might have drawn a check so signed payable to his own order 
and withdrawn the entire amount on deposit in the guardianship account 
and there would have been no liability on the bank had he misappro- 
priated the funds. In fact the guardian might have transferred the 
funds to an account standing in his individual name and could have then 
drawn at will checks signed by him individually without imposing any 
responsibility on the bank, provided, of course, the bank had no knowl- 
edge of the guardian’s intended appropriation of the money. One 
thing which a bank may not do under this decision without getting 
into trouble is to pay checks out of a guardianship account, where the 
word “ guardian’ is omitted from the signature. Attention to little 
details of this kind is well worth the while of banking institutions. It 
would have been worth $605 to the bank in the present instance, not 
to mention the costs and disbursements, which are customarily included 
in a judgment. 

FAILURE OF DRAWER OF CHECK. 


It would sometimes be very convenient for the holder of a check if 
he could maintain an action thereon against the bank on which the 
check is drawn. Such a situation arises when the drawer of a check 
fails before the check is presented for payment. The holder then has 
little hope of collecting the check from the drawer and often turns to 
the bank on which the check is drawn in the hope of collecting his check 
out of the funds therein deposited. It is now the almost universal rule 
that such an action cannot be maintained. The Negotiable Instruments 
Law, which has been adopted in all but three of the states, expressly 
provides that a check does not operate as an assignment. Under the 
decisions made prior to the enactment of the statute, it was the law in 
some jurisdictions that a check had the legal effect of an assignment. 
The holder of a check, upon giving notice to the bank was regarded as 
an assignee of the fund, against which the check was drawn, to the ex- 
tent of the amount of the check and in the absence of special circum- 
stances, was permitted to recover in an action brought upon the check 
against the drawee bank. As stated, however, this rule has now become 
practically obsolete. 

In the case of Eastman Kodak Company v. National Park Bank, 
recently decided by the United States District Court and published 
among the legal decisions in this issue, it appeared that the drawer of 


a check, at the time of delivering it, sent to the drawee bank an ordinary 
letter of advice directing the drawee to protect the check. The check 
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was presented through the clearing house and returned by the drawee 
bank in the mistaken belief that it had not received the requisite letter 
of advice. When the check was again presented, the drawee had re- 
ceived notice of the drawer’s failure and for that reason rejected the 
check. In this action, which was brought by the holder of the check 
against the drawee bank, it was contended that the letter of advice 
which accompanied the check, took the case out of the general rule and 
converted the check into an assignment. It was held that this conten- 
tion was not sound and that, notwithstanding the letter of advice, there 
was no assignment in favor of the holder and that the holder was not 
entitled to enforce the check against the drawee. 


PAYMENT OF CHECK THROUGH CLEARING HOUSE. 


In the case referred to above it is also contended that there was a 
payment or acceptance of the check.’ The check was first presented 
to the clearing house on February 3rd. It was returned by the drawee 
with this notation, ‘‘ No instructions to pay. Present again.’”’ This was 
an error on the part of the drawer for it appears that at that time the 
letter of advice directing the payment of the check was in the drawee’s 
hands. The check was again presented on February 4th and was re- 
jected, this time because of the drawer’s failure. It was held that the 
entry of the item upon the clearing house sheet did not operate as a 
payment. One reason for this is that the entry in such a case is not in- 
tended as an absolute payment, but merely “‘a sort of tentative or 
provisional payment.”” Upon the rejection of the check on February 3rd 
it was necessary for the bank that presented it to draw its own check 
for the purpose of making good the deficit to the drawee. In form this 
was a repayment, but it was not such in its whole setting. It was done 
merely to avoid garbling the original entries and footing and confusing 
the bookkeeping. ‘‘ In just the same way,” said the court, “a bank 
will always correct errors in its customer’s account by a new check from 
the customer rather than to correct its books.” 

The fact that the first refusal to pay was based upon a mistake of 
fact was held to be immaterial. Had the drawee bank refused the check 
willfully and for no reason whatever, no liability would have attached 
to it in favor of the holder. All that the holder can do in such a case is 
to sue the drawer or indorsers. The drawee is responsible to the drawer 
alone for its neglect. 

With reference to the contention that there was an acceptance of the 
check, the court said; ‘‘ Waiving the point that an acceptance must 
be in writing, it is enough to say that there was no intention to accept. 
The clearing house is a means of payment of checks not of their accept- 
ance; indeed, checks are drafts which do not contemplate acceptance 
but payment.” 





TRUST COMPANY NUMBER 


Special articles and decisions of interest and importance 
to trust companies in the October issue of the JOURNAL. 


The October issue of the BANKING Law JouRNAL will be a TRUST 
COMPANY NUMBER. 

Among the prominent features of this issue of the JourRNAL will be 
an article entitled ‘‘ Trust Companies as Trustees,”” in which will be 
set forth the many practical reasons why a person creating a trust 
either by will or deed should name a trust company instead of an indi- 
vidual. The material and data used in the preparation of this article 
are taken directly from the court reports. 

Trust companies are generally authorized by the statutes, under which 
they are created, to act as trustee either under a will or by deed or agree- 
ment. Asa matter of fact, one of the objects of taking out a charter as 
a trust company, instead of organizing as an ordinary bank of deposit, 
is to create a corporation with the power to exercise this important 
fiduciary function. 

In spite of the fact that trust companies have this unusual power, 
it is noticeable that many of them do not carry trust funds in any sub- 
stantial amount. The reasons for this are that, to a great extent, the 
public is entirely unacquainted with the facilities which trust companies 
are in a position to offer, and the trust companies themselves have made 
practically no serious effort to inform the public on this subject. 

Many trust companies do send out booklets, attractively gotten up, 
reciting in stereotyped style the various services they are equipped and 
authorized to perform. Among other things, these booklets mention 
the fact that the company stands ready to act in the capacity of trustee. 
But they contain no convincing argument in the company’s behalf; 
they constitute merely a sort of ‘ Barkis-is-willin’’’ announcement. 
They make no attempt to show why the trust company makes a better 
trustee than does the individual. 

Now, there is no doubt but that a trust company does make a better 
trustee than does the individual. There is no doubt that it is better 
qualified in every way than the individual to carry out the duties and 
obligations of a trusteeship. Every trust company man knows that this 
is so. But he ought also to know the reasons why and he ought to con- 
vey that information to that portion of the public which resides within 
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the radius of his company’s operations. One of the strongest arguments 
in favor of the trust company is the fact that trust funds in the hands of 
an individual trustee are frequently lost to the beneficiaries by reason 
of mismanagement. 

The reports, which contain the decisions of our courts, abound with 
instances wherein trust funds have been lost through the inefficiency, 
carelessness, or dishonesty of individual trustees. In each of these cases 
an action has been brought against an individual trustee, or his bonds- 
man, to recover for a loss that has been occassioned by some dereliction 
of duty on the part of the trustee. In each instance it is perfectly clear 
that the loss could not have occurred had a trust company been appointed 
trustee instead of an individual. Each decision is, therefore, in itself 
a sound reason why trust companies should be appointed in cases of 
this kind, and taken together they constitute an almost unanswerable 
argument in favor of the trust companies. 

The article to be published in the September issue of the JouRNAL 
will be based upon these decisions. The decisions, in addition to pointing 
out the advantages of trust company trustees, make extremely inter- 
esting reading. The article is of the sort that will be read. by those 
to whose hands it comes, and who are contemplating the question of 
creating a trust. Every such person is necessarily interested in pro- 
tecting the fund which constitutes the trust, and in guarding the inter- 
ests of the beneficiaries. Every reasonable person is willing to be shown 
that in appointing a trustee it is to his advantage to designate a trust 
company. And if he is shown, he will name a trust company and not 
an individual when the time comes. 

The result which we hope to accomplish by the publication of this 
article is to enable the trust companies to bring home to persons about 
to create trusts the truth that the greatest protection that they can 
gain for the trust fund and for the individuals who are to benefit by it 
lies in naming a trust company as trustee. We feel that in no other way 
can we serve our trust company patrons and the general public to better 
advantage. 

The April issue of the JouRNAL contained an article entitled “* Trust 
Companies as Executors ’’ written for the purpose of pointing out the 
advantages derived from the appointment of trust companies as execu- 
tors of wills. If you overlooked it, it will be to your advangate to turn 
to the April number and read. This article commanded wide attention 
among trust companies all over the country, and a large number of 
them have applied to the JourNaAL for reprints of it for distribution among 
prospective clients. The article in the October number will be one 
of the same character. 

The October issue will also contain a number of other shorter articles 
of current interest to trust companies. We shall also publish in this 
issue a number of recent decisions from the courts of last resort affecting 
the rights and liabilities of trust companies. 





This Department embraces all the aewly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


BANK NOT LIABLE FOR TOWN SUPERVISOR'S 
MISAPPROPRIATION. 


Town of Eastchester v. Mt. Vernon Trust Company, New York Supreme Court, Appellate Division, 
June 2, 1916. 159 N. Y. Supp. 289. 


A supervisor of the plaintiff town opened an account in the defendant bank 
entitled ‘‘H...M., Supervisor’ in which were deposited town funds. The super- 
visor drew checks against the account payable to his own order and wrongfully 
appropriated the money to his own use. It was held that the bank was not called 
upon to investigate the purpose of the supervisor in withdrawing the money on 
checks payable to his own order and that it was not liable to the town for the super- 
visor’s defalcations. It was held that the fact that the supervisor drew 57 checks 
against the account to his own order did not put the bank upon notice that he 
intended to abuse his trust and apply the money to his individual use. 


Appeal from Special Term, Westchester County. 

Action by the Town of Eastchester against the Mt. Vernon Trust 
Company. From an interlocutory judgment overruling its demurrer 
to the complaint, defendant appeals. Judgment reversed, and demurrer 
sustained, with leave to plead over. 

I. H. Lehman, of New York City (Harold Nathan and Mortimer 
Brenner, both of New York City, on the brief), for appellant. 

Albert Ritchie, of New York City (William S. Beers, of New Rochelle, 
on the brief), for respondent. 

Tuomas, J. Between May 16, 1905, and March 2, 1909, the de- 
fendant paid to the drawer $69,653.19 upon some 57 checks signed 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §§ 165-169. 
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“Henry C. Merritt, Supervisor,” and payable to his order. The payee 
appropriated the money to his own use. Merritt, as the supervisor of 
the town of Eastchester, the plaintiff, had received the money, and de- 
posited it with defendant in an account opened in the name of Henry 
C. Merritt, Supervisor, under an arrangement with the depositary 
whereby the moneys might be deposited and withdrawn for town pur- 
poses by checks or drafts which should contain as the signature of the 
drawer thereof the following: ‘‘Henry C. Merritt, Supervisor.’’ The 
defendant knew that the moneys so deposited and from time to time 
withdrawn under such arrangement were town funds, and that Merritt 
had no right to withdraw themfor his own use, and that he could 
legally withdraw them only for the uses and purposes of the town and in 
conformity with his duties as such supervisor. But without plaintiff's 
knowledge or consent Merritt did draw and convert the moneys in the 
manner and to the amount stated, although—I will assume from the 
complaint, to which there is demurrer—investigation by defendant would 
have disclosed the purposed misappropriation. 

The question is whether the defendant was required to make inquiry. 
The defendant did not have actual knowledge of the intended conversion. 
But it is urged that it had constructive notice of it, in that, knowing that 
Merritt was drawing against public moneys, it honored his checks pay- 
able to himself, whereby a personal appropriation by him was signified 
and that, even if in a single instance such form of check might have an 
innocent aspect, repeated use of it changed the complexion of his conduct 
and gave notice of diversion of the fund to Merritt’s personal use. The 
case should be cleared at once of the considerations that impose liability, 
where the banker is deemed to participate in a criminal conversion of 
trust funds. Such instances have arisen under varieties of fact, but it is 
sufficient to refer to Lowndes v. City National Bank, 82 Conn. 8, 72 
Atl. 150, 22 L. R. A. (N. S.) 408, Smith v. Anderson, 57 Hun, 72, 10 
N. Y. Supp. 278, Duckett v. National Bank, 86 Md. 403, 38 Atl. 983, 
39 L. R. A. 84, 63 Am. St. Rep. 513, and Ward v. City Trust Co., 192 N. 
Y. 61, 66, 84 N. E. 585. And also are laid from view decisions, in in- 
stances related to the class above indicated, where banks have received 
checks, notes, or securities, that in their form state or imply directions 
that they be credited or.retained for a third person, or raise the question 
whether the presenter is entitled to personal credit on account of them. 

And similarly I disregard decisions, so far as they rest on the fact that 
the depositor is known to be, and is accepted as, the agent, or representa- 
tive, or trustee, of a third person or a court, and the depositary is in- 
formed of the authorized manner of withdrawing deposits, ordained by 
rules, orders of court, prescribed signatures or counter-signatures. Of 
that class is American Nat. Bank v. Fidelity & Deposit Co., 129 Ga. 
126, 58 S. E. 867, 12 Ann. Cas. 666. Nor is the present decision essen- 
tially concerned with the rights of third persons to follow trust moneys 
that the depositor has without right committed to a bank, or after right- 
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ful deposit seeks to divert, or which the bank would turn to the persona 
use of the depositor, or refuses to turn over to the depositor’s principal 
or successor in office. For such discussion reference is had to National 
Bank v. Insurance Co., 104 U. S. 54, 26 L. Ed. 693; Freeholders of 
Essex v. Newark Nat. Bank, 48 N. J. Eq. 51, 21 Atl. 185. 

Keeping the present discussion within the inquiry whether there was 
notice of wrongdoing by the depositor that should have moved the de- 
fendant to inquiry, I note some familiar rules of law. The relation 
between the defendant and Merritt was that of debtor and creditor. 
The opening of the account in the name of ‘“‘Merritt, Supervisor,” dis- 
tinguished it from personal account only in that it informed the bank 
that the moneys did not belong to Merritt as an individual, but that he 
had them in trust. National Bank v. Insurance Co., 104 U. S. 54, 26 L. 
Ed. 693. In this instance the word “‘Supervisor”’ indicated the depositor’s 
official relation, and therefore the nature of the trust; while, if the de- 
posit of the moneys had been by “Merritt, Trustee,” the trust itself 
would have been wholly undefined, and the depositary would have known 
only that it did or might exist. 

But, in either case, the bank was not obliged, for the purposes of pay- 
ment, to search for his, authority as trustee. Manhattan Savings 
Institution v. N. Y. National Exchange Bank, 170 N. Y. 58, 67, 62 N. E. 
1079, 88 Am. St. Rep. 640; Boone v. Citizens’ Savings Bank, 84 N. Y. 
83, 86,38 Am. Rep. 498. The relation of the parties is clear. Merritt, 
supervisor, had deposited moneys which he officially held. Then the 
defendant owed him the money, and could and should pay it only to him. 
Perley v. County of Muskegon, 32 Mich. 132, 136, 20 Am. Rep. 637; 
Pittsburg v. First Nat. Bank, 230 Pa. 176, 181, 182, 79 Atl. 406. If it 
did not pay upon proper demand, it was subject to action (Citizens’ 
National Bank v. Importers’ & Traders’ Bank, 119 N. Y. 195, 23 N. E. 
540), and could not plead in defense an interest in the town (Swartwout 
v. Mechanics’ Bank of New York, 5 Denio, 555). 

When a check in the form justified by the contract between the parties 
is presented by a depositor of trust money, the debtor owes no duty in 
behalf of the beneficiary to scrutinize the demand, or to be circumspect, 
lest its customer is betraying his trust. Goodwin v. American National 
Bank, 48 Conn. 550, 567. Its solicitude should be to pay the debt to or 
upon the proper order of the person to whom it is owing, but not to suspect 
its customer’s integrity or to guard against his doing wrong. Lowndes 
v. City National Bank, 82 Conn. 8, 72 Atl. 150, 22 L. R. A. (N. S.) 408; 
Duckett v. Mechanics’ Bank, 86 Md. 400, 405, 38 Atl. 983, 39 L. R. A. 
84, 63 Am. St. Rep. 513. The duty of a bank touching a trust fund and 
its duty to be apprehensive for the conduct of its depositor is discussed 
in Eyrich v. Capital State Bank, 67 Miss. 60, 71-73, 6 South. 615; 
Munnerlyn v. Augusta Savings Bank, 88 Ga. 333, 14 S. E. 554, 30 Am. 
St. Rep. 159; Brookhouse v. Union Publishing Co., 73 N. H. 368, 373, 
62 Atl. 219,2 L. R. A. (N.S.) 993, 111 Am. St. Rep. 623, 6 Ann. Cas. 675; 
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Morse on Banks and Banking,§317. But I gather that, in the absence of 
knowledge to the contrary, a bank is free to accept its depositor as honest 
in his purposed use of the money of which by check he demands payment. 
Freeholders of Essex v. Newark National Bank, 48 N. J. Eq. 53, 21 Atl. 
185; National Bank v. Insurance Co., 104 U. S. 54, 63, 64, 26 L. Ed. 693. 

In view of such attitude of the depositary to its depositor, although a 
-trustee, and to the trust, it cannot be said that, when Merritt, supervisor, 
presented a check payable to his own order, the debtor should at its peril 
halt its creditor, interrogate him as to his purpose, or perchance suspend 
payment pending investigation. In Lowndes v. National Bank, 82 
Conn. 8, 72 Atl. 150, 22 L. R. A. (N. S.) 408, the court, after attaching 
liaiblity to the bank for devastavit of an account of trust moneys, 
was pain staking to state: 

‘This is not to say that a bank undertakes to supervise and safeguard a 


trust account therein, or comes under the duty of looking after the appro- 
priation of such funds when withdrawn. Such is not the law.” 


And it decided that a check drawn on trust funds by ‘Layton, ad- 
ministrator, to Layton individually, was not irregular upon its face.” 

In Havana Central R. Co. v. Central Trust Co., 204 Fed. 546, 123 C. 
C. A. 72, L. R. A. 1915B, 715, the decision was that, where the treasurer 
of the plaintiff drew a check signed, ‘‘Havana Central Railroad Company, 
C. W. Van Voorhis, Treasurer,”’ to his order as an individual, as other 
checks had been drawn before, the bank was authorized to pay it without 
questioning it. There an agent drew a check in his own favor not on an 
account opened by him, but against the account of his principal, and even 
if the Court of Appeals in an action by the same plaintiff against the 
Knickerbocker Trust Company (198 N. Y. 422, 92 N. E. 12 L. R. A. 
1915B, 720) did suggest another view, it must be kept in mind that in 
the action at bar the depositor was drawing against his own account, 
and no question of authority from the depositor is involved. 

In Allen v. Puritan Trust Co., 211 Mass. 409, 97 N. E. 916, L. R. A. 
1915C, 518, one Baker drew a large number of checks to his own order 
against an account kept by him under the name “Estate of Albert H. 
Baker, Wm. L. Baker, Administrator,”” whereby he met overdrafts on his 
personal account, and later the bank carried other checks to his credit 
in his personal account, whereupon he withdrew and misappropriated 
the money. It was found that as to the first class of checks the bank was 
liable, as it participated in the breach of trust, but that as to the second 
group it was not liable. The opinion states (page 422 of 211 Mass., page 
919 of 97 N. E. [L. R. A. 1915C, 518]): 


“The principle governing the defendant’s liability is that a banker, who 
knows that a fund on deposit with him is a trust fund, cannot appropriate 
that fund for his private benefit, or, where charged with notice of the con- 
version, join in assisting others to appropriate it for their private benefit, 
without being liable to refund the money, if the appropriation is a breach 
‘of the trust.” 

It is true that the decision as to the later checks was based on the 
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master’s finding that the circumstances begot suspicion, but did not in- 
form the depositary of the purpose to misappropriate. However, it is 
noticeable that the depositor had drawn from the trust account to re- 
plenish his personal account to meet overdrafts during a period of two 
years. It illustrates how far the court would carry the rule that a 
banker is not bound to supervise the disposition of trust moneys drawn 
by a depositor in form indicating personal use. 

In this connection may be noticed Interstate Nat. Bank v. Claxton, 
97 Tex. 569, 80S. W. 604, 65 L. R. A. 820, 104 Am. St. Rep. 885, where 
it is said: 

“From these authorities it is clear that a depositor, although holding 
money in a fiduciary capacity, may draw it out of the bank ad libitum. 
The bank is bound to honor his checks, and incurs no liability in so doing, 
as long as it does not participate in any misapplication of funds or breach 
of trust. The mere payment of the money to, or upon the checks of, the 
depositor, does not constitute a participation in an actual or intended 
misappropriation by the fiduciary, although his conduct or course of 
dealing may bring to the notice of the bank circumstances which would 
enable it to know that he is violating his trust. Such circumstances 
do not impose upon the bank the duty, or give it the right, to institute 
an inquiry into the conduct of its customer, in order to protect those 
for whom it may hold the fund, but between whom and the bank there 
is no privity.”” 97 Tex. 576, 80 S. W. 606, 65 L. R. A. 820, 104 Am. 
St. Rep. 885. 


Nor did the multiplicity of checks bring into view vicious intention 
on the part of the depositor, of which the depositary should have taken 
notice. In principle it is immaterial whether one or many checks were 
drawn to the depositor’s order. The form was proper, whether it was used 
for one or all. When would the notice begin to take effect, if at all? 
After 10 or 20, or what larger number of checks, had been drawn? . A 
form of check appropriate and strictly conforming to the contract does 
not by repeated use take a sinister appearance. Beyond that, what was 
the custom of disbursement? Amongst how many checks were those in 
question presented through the several years, and under what circum- 
stances? All such things would bear upon the provocation of even sus- 
picion. The complaint shows that the parties arranged that ‘‘checks or 
drafts might be drawn for town purposes upon said funds of plaintiff 
on deposit.’” Assuming that arrangement means agreement, it was made 
between the depositor and the bank, and the plaintiff was not privy to 
it, and while I must assume from the complaint that it was made, how- 
ever otherwise improbable, it does no more than emphasize the recognized 
fact that the bank was informed of the source and purposed use of the 
moneys. They, who made the compact, could unmake it. 

Since writing the above, attention has been called to the decision of 
Bischoff v. Yorkville Bank by the Court of Appeals, modifying a de- 
cision of the Appellate Division (170 App. Div. 679, 156 N. Y. Supp. 
563). The opinion is instructive upon the question of the participation 
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of a bank in the misappropriation of funds by a depositor, but there is 
no expression that impairs the result here reached. 

The interlocutory judgment should be reversed, and the demurrer 
sustained, with costs, with leave to plead over within 20 days upon pay- 
ment of costs. All concur. 


BANK LIABLE WHERE EXECUTOR USES ESTATE 
FUNDS TO PAY INDIVIDUAL DEBTS. 


Bischoff v. Yorkville Bank, New York Court of Appeals, May, 2, 1916. 112 N. E. Rep. 759. 


The executor of an estate, who kept an account in his name as executor in another 
bank, drew checks thereon, payable to the order of the defendant bank, which he 
deposited in his personal account in the defendant bank. He repaid loans made to 
him by the defendant with checks drawn against the account in the defendant bank 
and also drew checks against such account to pay personal obligations to other 
parties. It was held that the bank was charged with knowledge that the executor 
was making an unauthorized use of the funds of the estate and that the bank was 
responsible to the estate for the amount misappropriated after the time when the 
executor used the funds to satisfy his individual debt to the bank. 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Josephine Bischoff, as administratrix with the will annexed 
of the estate of Josephine F. Schneider, deceased, against the Yorkville 
Bank. From an order of the Appellate Division (170 App. Div. 679, 
156 N. Y. Supp. 563), which affirmed a judgment for plaintiff, defendant 
appeals. Modified and affirmed. 

Phelan Beale, of New York City, for appellant. James A. Foley, 
of New York City, for respondent. 

Co.tun, J. The plaintiff has recovered a judgment against the de- 
fendant for the sum of $13,329.04, apart from the sums of interest and 
costs. The basic facts as found are: In March, 1908, H. F. W. Poggen- 
burg was appointed and qualified as executor of the will of Josephine 
F. Schneider, deceased. The plaintiff here became his successor in 
December, 1914, through his removal. In April, 1908, Poggenburg as 
executor deposited the moneys of the estate in the Bowery Bank in the 
city of New York in the name of ‘‘Estate of Josephine F. Schneider by 
H. F. W. Poggenburg, executor.’’ He, as an individual, had at that 
time a deposit account with the defendant, Yorkville Bank. In April, 
1908, he sent by mail to the defendant a check upon the Bowery Bank in 
the sum of $500, payable to the order of the defendant, signed ‘‘Estate 
of Josephine F. Schneider by H. F. W. Poggenburg, executor.”” The 
defendant received the check in due course, indorsed and transmitted 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §30. 
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it through the New York Clearing House to the Bowery Bank, which paid 
it out of the funds of the estate. The defendant placed the proceeds of 
it to the credit of Poggenburg in his individual account with the de- 
fendant. Between April, 1908, and November, 1911, the defendant 
received through the mail 29 other checks identical, except as to date and 
amount, with that described (except that one was payable to the order 
of Poggenburg and by him indorsed payable to the order of the defendant, 
which counsel assume and we will assume has the character and effect of 
the others), and dealt with them as it did with that fully set forth. The 
findings describe with particularity the manner in which the officers and 
employes of the defendant, in creating the credits, dealt with the checks. 
The amounts of the checks aggregated $14,005. Additional moneys from 
sources other than the estate were deposited by Poggenburg with the 
defendant and credited to him in his account during the interval involved. 
In April, 1908, the defendant owned the promissory note of Poggenburg 
for $1,750, which matured June 3, 1908. On June 3, 1908, Poggenburg 
paid the defendant from his individual account with it, in which the 
amount standing to his credit was less than the proceeds of the estate 
checks theretofore deposited therein, $765 upon the note, including 
interest, and renewed $1,000 of the loan by a new note maturing Sep- 
tember 1, 1908. On September 1, 1908, this note was paid the defendant 
in the same manner and under the like condition. In February, 1911, 
the defendant was paid, likewise, $1000, upon a note of Poggenburg held 
by it for the sum of $2,000. The decree of the Surrogate’s Court of 
April, 1915, by which Poggenburg was removed as the executor and his 
accounts as executor were settled, declared that he was liable to the 
estate for the aggregate sum of 30 checks, with interest. All of the funds 
so withdrawn by the executor from the Bowery Bank and deposited in 
and placed by the defendant to his individual credit were checked out 
by Poggenburg in payment of said notes, or for his personal purposes, 
except the sum of $675.96. Throughout the transactions the defendant 
made no inquiry at any source as to the deposits of the checks of the ex- 
ecutor or the withdrawals from the individual account with it. The 
judgment recovered by the plaintiff was for the sum of those funds, less 
the $675.96, with interest and costs. It was affirmed by the Appellate 
Division by a divided court. The dissenting justice declaring that the 
recovery should have been only the sums Poggenburg paid the defendant. 
We have reached a conclusion differing from both. 

The transfer of the funds of the estate to and the crediting of them by 
the defendant to Poggenburg, in his individual account, did not overpass 
the legal right of the executor or the defendant. The method was unwise 
and hazardous; it did not, however, in and of itself, constitute a con- 
version. The title to the funds was in the executor, and he possessed the 
full control and disposition of them. As executor, however, and not as 
an individual, and for the purposes of administration, was he thus 
empowered. For many purposes third persons are entitled to consider 
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an executor the absolute owner of the personal assets in his hands. 
Although he holds the title to them, he holds it in trust to pay the debts 
and execute the will of the testator. In equity he is a mere trustee 
charged with the performance of the will. Leitch v. Wells, 48 N. Y. 
585; Blood v. Kane, 130 N. Y. 514, 29 N. E. 994, 15 L. R. A. 490; Smith 
v. Ayer, 101 U. S. 320, 25 L. Ed. 955; Hartnett-v. Wandell, 60 N. Y. 
346, 19 Am. Rep. 194. A fiduciary may legally deposit the trust funds 
in a bank to his individual account and credit. Knowledge on the part 
of the bank of the nature of the funds received and credited does not affect 
the character of the act. The bank has the right to presume that the 
fiduciary will apply the funds to their proper purposes under the trust. 
There are judicial decisions, in cases in which the fiduciary has converted 
the funds, which hold the contrary. United States Fidelity & Guaranty 
Co. v. People’s Bank, 127 Tenn. 720, 157 S. W. 414; Bank of Hickory 
v. McPherson, 102 Miss. 852, 59 South. 934. The rule stated by us is, 
however, established in this and other jurisdictions, as the decisions 
hereinafter cited will disclose, and accords with reason. 

The acts of the executor and the defendant in depositing and crediting 
in the individual account of Poggenburg the proceeds of the checks did 
not affect the character of the trust funds. The form of each check, in 
which the defendant was payee, imported the ownership of the moneys 
represented in them by the executor, and informed the defendant that 
Poggenburg was depositing with it moneys which were not his and were 
the executor’s. Squire v. Ordemann, 194 N. Y. 394, 87 N. E. 435; 
Ward v. City Trust Co., 192 N. Y. 61, 84 N. E. 585; Cohnfeld v. Tanen- 
baum, 176 N. Y. 126, 68 N. E. 141, 98 Am. St. Rep. 658. The defendant 
knew at all times that the credits created by the deposits of those moneys, 
through the checks of the executor, were equitably assets of the estate 
and owned by the executor. Trust funds do not lose their character as 
such by being deposited in a bank for the individual credit and account 
of the person who is trustee. It may be stated as a general principle 
that if money deposited in a bank was held by the depositor in a fiduciary 
capacity, its character is not changed by being placed to his credit in his 
individual bank account. Van Alen v. American Nat. Bank, 52 N. Y. 
1; Union Stockyards Bank v. Gillespie, 137 U. S. 411, 11 Sup. Ct. 118, 
34 L. Ed. 724; National Bank v. Insurance Co., 104 U. S. 54, 26 L. Ed. 
693; Roca v. Byrne, 145 N. Y. 182, 39 N. E. 812, 45 Am. St. Rep. 599. 

Inasmuch as the defendant knew that the credits to Poggenburg 
created by the proceeds of the checks were of a fiduciary character and 
were equitably owned by the executor, it had not the right to participate 
in a diversion of them from the estate or the proper purposes under the 
will. Its participation in a diversion of them would result from either 
(a) acquiring an advantage or benefit directly through or from the diver- 
sion, or (b) joining in a diversion, in which it was not interested, with 
actual notice or knowledge that the diversion was intended or was being 
executed, and thereby becoming privy to it. Ward v. City Trust Co., 
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192 N. Y. 61, 84 N. E. 585; Squire v. Ordemann, 194 N. Y. 394, 87 
N. E. 435; Union Stockyards Bank v. Gillespie, 137 U. S. 411, 11 Sup. 
Ct. 118, 34 L. Ed. 724; National Bank v. Insurance Co., 104 U. S. 54, 
26 L. Ed. 693; Allen v. Puritan Trust Co., 211 Mass. 409, 422, 97 N. E. 
916,919 (L. R. A. 1915C, 518). In the case last cited it is stated: 

“The principle governing the defendant’s liability is, that a banker 
who knows that a fund on deposit with him is a trust fund cannot appro- 
priate that fund for his private benefit, or where charged with notice of 
the conversion join in assisting others to appropriate it for their private 
benefit, without being liable to refund the money if the appropriation is 
a breach of the trust’’—and numerous decisions are cited. 

A bank does not become privy to a misappropriation by merely paying 
or honoring the checks of a depositor drawn upon his individual account 
in which there are, in the knowledge of the bank, credits created by de- 
posits of trust funds. The law does not require the bank, under such 
facts, to assume the hazard of correctly reading in each check the purpose 
of the drawer, or, being ignorant of the purpose, to dishonor the check. 
The presumption is, and after the deposits are made remains until 
annulled by adequate notice or knowledge, that the depositor would 
preserve or lawfully apply the trust funds. The contract, arising by 
implication of law, from a general deposit of moneys in a bank is that the 
bank will, whenever required, pay the moneys in such sums and to such 
persons as the depositor shall direct and designate. Although the 
depositor is drawing checks which the bank may surmise or suspect are 
for his personal benefit, it is bound to presume, in the absence of adequate 
notice to the contrary, that they are properly and lawfully drawn. 
Adequate notice may come from circumstances which reasonably support 
the sole inference that a misappropriation is intended, as well as directly. 
Safe Deposit & Trust Co. v. Bank, 194 Pa. 334, 44 Atl. 1064; Batchelder 
v. Central National Bank, 188 Mass. 25, 73 N. E. 1024; United States 
Fidelity & Guaranty Co. v. Home Bank for Savings (W. Va.) 88 S. E. 
109; Brookhouse v. Union Publishing Co., 73 N. H. 368, 62 Atl. 219, 
2L. R. A. (N. S.) 993, 111 Am. St. Rep. 623, 6 Ann. Cas. 675; Free- 
holders of Essex v. Newark National Bank, 48 N. J. Eq. 51, 21 Atl. 185; 
Havana Central R. R. Co. v. Knickerbocker Trust Co., 198 N. Y. 422, 
92 N. E. 12. 

In the present case Poggenburg paid to the defendant, as his creditor, 
on June 3, 1908, the sum of $765 from his account with the defendant. 
The finding of the trial court, supported by the evidence, is that the 
account at that time was constituted wholly from the trust funds. At 
that time and through the transaction the defendant knew that Poggen- 
burg had appropriated $765 of those funds for his private benefit. The 
presumption that he would not thus violate his duty and lawful right— 
that he would apply the moneys to their proper purposes under the will 
then ceased to exist. There was absolute proof in the possession of the 
defendant to the contrary. The defendant had no longer the right to 
assume that in paying the checks of Poggenburg it was paying the 
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executor’s moneys to the executor and not to Poggenburg, the individual, 
or that Poggenburg would use the moneys lawfully. It had knowledge 
of such facts as would reasonably cause it to think and believe that 
Poggenburg was using the moneys of the executor for his individual 
advantage and purposes. Those facts indicated that the payment to it 
was not an isolated incident; they indicated, rather, that it was within 
a method or system. Having such knowledge, it was under the duty to 
make reasonable inquiry and endeavor to prevent a diversion. Having 
such knowledge, it was charged by the law to take the reasonable steps 
or action essential to keep it from paying to Poggenburg as his own the 
moneys which were not his and were the executor’s, and was bound by the 
information which it could have obtained if an inquiry on its part had 
been pushed until the truth had been ascertained. It did nothing of 
that sort, and by supinely paying, under the facts here, as found, the 
subsequent checks of Poggenburg, it became privy to the misapplication. 
It must now pay the plaintiffs the moneys of the estate which it had and 
received on and after June 3, 1908. Allen v. Puritan Trust Co., 211 
Mass. 409, 97 N. E. 916, L. R. A. 1915C, 518; Duncan v. Jaudon, 15 
Wall. 165, 21 L. Ed. 142. 

What we have written makes clear, we think, the distinction between 
the instant case and that of Havana Central Railroad Co. v. Knicker- 
bocker Trust Co., 198 N. Y. 422, 92 N. E. 12, L. R. A. 1915B, 720, upon 
which the defendant firmly relies. 

We do not consider the question, because it is not here, as to whether 
or not a bank would be protected in honoring a check of a fiduciary 
depositor, regularly drawn upon his account as such fiduciary, and pre- 
sented by him, even though it had actual notice that he would mis- 
appropriate the proceeds. The decisions are not uniform upon this 
question. The distinction between that question and the question sub 
judice is substantial. In the one, the bank pays, under its implied con- 
tract, the moneys to the rightful owner and the depositor; in the other 
it pays the moneys to one who, as it knows, is not the rightful owner, 
after notice that the payee is converting them. 

We have examined the other points of the appellant’s brief and find 
nothing which requires discussion. 

The trial court adjudged a recovery of the principal sum of $13,329.04, 
the aggregate sum of the amounts of the 30 checks, less the sum of 
$675.96, which was not misappropriated. Poggenburg had deposited 
with the defendant prior to June 3, 1908, $2,300 of the trust funds. 
There was to his credit on that date $1,298.65. Prior to that date, there- 
fore, he had misappropriated $1,001.35, to which action the defendant was 
not privy and for which it was not liable. It follows that the principal 
sum recovered should have been $12,327.69, and the interest in the sum 
of $3,000.35, computed as directed in the decision of the trial court. 

The judgment should be modified accordingly, and, as modified, 
affirmed, without costs to either party. 
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DEPOSIT OF OVERDRAFT CHECK IN BRANCH 
BANK—DEATH OF DRAWER. 


Chrzanowska v. Corn Exchange Bank, New York Supreme Court, Appellate Division, June 2, 1916. 
159 N. Y. Supp. 385. 


The plaintiff had an account in one of the branches operated by the defendant 
bank known as the Harlem Branch. On January 9th, 1911, the plaintiff received 
a check for $1500 drawn on another branch known as the 18lst Street branch. 
The drawer cf the check died on the 10th and on the 11th the plaintiff deposited 
the check in her account. At the time of the deposit, the amount standing to her 
credit was $3.25. She was told that she could draw against the deposit right away 
and on the 12th she drew $100. When the check arrived at the branch on which it 
was drawn, it was found to be an overdraft and the manager noticing that the 
signature was shaky, attempted to reach the drawer by telephone. He was then 
informed of the dcawer’s death and the check was thereupon returned to the Harlem 
branch unpaid and charged back to the plaintiff’s account. The plaintiff was 
requested to make good the overdraft on her account, but did nothing about it. 
Later the balance on deposit to the credit of thedrawer was drawn out by his 
executor. It was contended on behalf of the plaintiff that the credit for the $1500 
check entered in her pass book was irrevocable and that she was entitled to the 
undrawn balance. It was held that the bank had the right to charge the check 
back to her account and further that the bank was entitled to recover the amount 
by which the $100 withdrawal overdrew her account. 


Appeal from Appellate Term, First Department. 

Action by Priscilla Chrzanowska against the Corn Exchange Bank. 
From a determination of the Appellate Term, affirming a judgment for 
plaintiff in City Court, defendant appeals. Reversed, and judgment 
directed for defendant. 

Argued before CLarx, P. J., and LauGHuin, Scott, SmitH, and 
Davis, JJ. 

W. H. Van Benschoten, of New York City, for appellant. 

Alex. B. Greenberg, of New York City, for respondent. 

LAUGHLIN, J. The only questions with respect to the facts arising 
on this appeal relate to the inferences to be drawn from uncontroverted 
testimony. A jury was waived and the case was tried before the court. 
The defendant is a domestic banking corporation, having its main bank- 
ing house at William and Beaver streets and 26 branch banks ail in the 
borough of Manhattan, New York. One branch, known as the ‘‘Harlem 
Branch,” is located at 125th street and Lexington avenue, and another, 
known as the ‘‘181st Street Branch,”’ is at 181st street and St. Nicholas 
avenue. On the 31st day of May, 1910, the plaintiff opened an account 
with the defendant at its Harlem Branch with a deposit of $100. She 
made no further deposit until January 11, 1911, at which time the balance 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §355. 





526 THE BANKING LAW JOURNAL 


to her credit was only $3.25. One J. Antoni Chrzanowska, who was 
plaintiff’s brother-in-law, had a deposit account with the defendant at 
its 181st Street Branch. On the 9th day of January, 1911, he drew and 
delivered to plaintiff a check for $1,500 on defendant’s 181 Street Branch, 
and he died at midnight the day after. After his death, and at 10 o'clock 
on the morning of the 11th, plaintiff presented the check indorsed by her, 
and a deposit ticket, with her passbook, at the receiving teller’s window 
of the defendant’s Harlem Branch, and according to her testimony, 
which is not controverted, asked the teller if she could cash the check 
that morning, as she needed the money, whereupon he asked to wait a 
minute, saving that he would find out, and after disappearing he ‘‘came 
back in a little while” and said, ‘“‘you are credited with this, you may draw 
to-day,” or ““You may draw right away,”’ and entered it on her pass book, 
and it was also entered on her account on the ledger of the bank. She 
did not draw against it then, or that day, but returned the next day and 
presented a check for $100, which was paid without question according 
to her testimony, and as matter of favor after consultation by the paving 
teller with the manager of the Branch Bank according to the testimony 
of the manager. 

The usual course of business when a check by a depositor in one of its 
branches was presented to another branch by a depositor in that branch 
was to forward the check for collection through the main bank to the 
branch on which it was drawn, and the check for $1,500 was so forwarded. 
When it was presented at the 18lst Street Branch, the manager dis- 
covered that it would overdraw the account of the drawer, whose sig- 
nature appeared to be “‘shaky,”’ and in attempting to communicate with 
the drawer he was informed of the death. The check was then returned 
unpaid through the same channel to the Harlem Branch, and on the 
13th of January the plaintiff was notified that on account of the death of 
the drawer the check had been returned unpaid and she was further 
notified the next day that it had been charged back to her account, and 
on the 17th she was requested to make a deposit to make good the over- 
draft. On the 23d she requested the Harlem Branch by letter to hold 
the matter in abeyance until she could give it attention. On the 15th 
of February she was again requested by letter to give the matter her 
immediate attention. The next heard from her by the bank was in 1913, 
when according to her testimony she called on the manager of the Harlem 
Branch and asked the reason why the check had not been credited to her 
account. In the meantime the widow of the drawer, to whom by will he 
left all his property, had qualified as his executrix, and without notice to 
plaintiff had been permitted to withdraw the balance to his credit in the 
181st Street Branch, after action brought. This action was commenced 
on the 3d day of December, 1914, to recover the balance of the plaintiffs 
account as it stood before the check was charged back to the account. 

It is argued that the teller of the Harlem Branch, after leaving the 
window when plaintiff inquired whether she could cash the check before 
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entering the deposit on her pass book, probably communicated with the 
181st Street Branch to ascertain whether the drawer’s account was good 
for the amount; but there is no evidence of that fact, and, if he had done 
so, it is a reasonable inference that he would have discovered that the 
account was not good for that amount, as that wasthe fact. The fact 
that the plaintiff did not then draw against the account shows that for 
some reason she conceived the idea that she would derive some special 
benefit or advantage if the bank would cash the check notwithstanding 
the fact that she did not intend to take the money, for she asked to have 
it cashed and that she be given credit for it, and that, in effect, is the 
theory upon which her learned counsel endeavors to sustain the recovery, 
for he argues that the bank, in effect, agreed to cash the check, and the 
transaction is to be deemed the same as if it had paid the money over to 
her, and she had deposited it in her account. That, however, is not the 
reasonable inference which the teller of the bank was justified in drawing, 
for, instead of presenting the check and asking to have the moncy paid 
over, she presented her passbook and a deposit ticket, and asked to have 
the check cashed, and that she be given credit for it. Inasmuch as she 
did not desire the money at that time, the explanation of her conduct 
presented by the evidence is that she knew that the drawer of the check 
was dead, and that there might be some question about the collection of 
it, and therefore she desired to have it understood that it was cashed 
and placed to her credit, but she failed to disclose to the teller of the bank 
the fact that the drawer was dead. No one connected with the bank was 
at that time aware of the death of the drawer of the check. 

A check is not the assignment of the fund on deposit to the credit of 
the drawer pro tanto, and the holder is merely the agent of the drawer 
for the purpose of collecting it, and upon the death of the drawer before 
presentation the authority of the holder is revoked, and the bank is ne 
longer authorized to pay; but on principles of necessity incident to the 
banking business, if the bank pays in good faith and without notice of 
the death of the drawer, it is protected. Glennan v. Rochester Trust 
& Safe Deposit Co., 209 N. Y. 12, 102 N. E. 537, 52 L. R. A. (N.S.) 302, 
Ann. Cas, 1915A, 441. If the plaintiff did not know the law, and acted 
in good faith in failing to disclose the death of the drawer, then the teller, 
in crediting the check to the plaintiff's account, acted under a mistake of 
a material fact; and if the plaintiff knew the law, and purposely con- 
cealed the death of the drawer from the teller, she perpetrated a fraud 
on the bank, and in either case she obtained a credit to which she was 
not entitled, for in any event her authority to collect the check had been 
revoked by the death of the drawer. Much stress is laid by the learned 
counsel for the respondent on the fact that the check was credited to 
plaintiff's account, and that she was informed by the receiving teller that 
she could draw against it. The only significance of that is its bearing on 
the question as to whether the check was accepted and credited to the 
plaintiff’s account unconditionally, or received for collection and credited 
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to her account, subject to being charged back if not paid, for manifestly 
these facts present no evidence of estoppel upon which it could be held 
that the bank could not thereafter be heard to say that the plaintiff 
might not draw the undrawn balance of the credit it gave her on the 
check. The existence of evidence of an estoppel was one of the control- 
ling facts in Oddie v. National City Bank, 45 N. Y. 735, 6 Am. Rep. 160, 
which the learned trial court deemed decisive in favor of the plaintiff, 
and we have heretofore had occasion to point that out in distinguishing 
that authority. See Republic Life Ins. Co. v. Hudson Trust Co., 130 
App. Div. 618, 115 N. Y. Supp. 503. In Oddie v. National City Bank, 
supra, the check which was credited to the account of a depositor was 
drawn on the same bank, and the state of the account on which the check 
was drawn was known when the credit was given, and in the meantime, 
and before the check was charged back, the position of the depositor had 
changed. Here the accounts were kept in separate branch banks, and 
it appears by the evidence that neither branch had the signatures of the 
other’s depositors, or records of the state of their accounts. If a bank 
having many branches were obliged to have duplicate signatures of all 
its depositors in each, and to pay on presentation at any branch checks 
drawn on the main bank or on any other branch, that would enormously 
increase the expense of conducting the banking business, and would be 
fraught with great risks to the bank. If the genuineness of signatures 
might be thus ascertained, it would be necessary in any event to com- 
municate with the branch on which the check was drawn and have it 
charged up to the account there before it could be paid in safety by 
another branch, and endless difficulties, inconvenience, and confusion 
would be encountered. 

Section 66 of the Banking Law requires that the business of a bank be 
conducted at the place specified in its certificate of incorporation, and 
section 31 prohibits a change of location even in the same city without 
the approval of the superintendent of banks. It would seem, therefore, 
quite clear that, without express authority elsewhere conferred by statute, 
a bank would have no right to establish branches. The defendant had 
established and was maintaining and operating branch banks under and 
by virtue of the provisions of section 109 of the Banking Law, and the 
statutory provisions from which that section was derived, which so far 
as material provided that a bank “‘may open and keep [open] one or 
more branch offices in such city for the receipt and payment of deposits 
and for makingloans and discounts to the customers of such branch 
offices only.”” The defendant required its depositors to agree to draw 
their checks on the particular branch in which they were depositors, and 
the checks were so drawn and the accounts were so kept. With respect 
to the question presented for decision, the different branches were as 
separate and distinct from one another as from any other bank. The 
Legislature did not intend, we think, either to authorize or require a bank 
having branches tocash checksand make loansto adepositor atany branch 
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at which he may see fit to call, for to do so would produce endless con- 
fusion, and the statutory provisions quoted do not require such a con- 
struction. If the check had been drawn on another bank, there could 
be no doubt but that such other bank not only might, but it would have 
been its duty to, refrain from paying the check if it had notice of the 
death of the drawer. Glennan v. Rochester Trust & Safe Deposit Co., 
supra. Ifthe check had been drawn upon and returned by another bank, 
the rule is well settled that the defendant would have had the right to 
charge it up against the depositor’s account. Balbach v. Frelinghuysen 
(C. C.) 15 Fed. 675; Stein v. Empire Trust Co., 148 App. Div. 850, 133 
N. Y. Supp. 517; Michie on Banks and Banking, § 163; Citizens’ State 
Bank v. Cowles, 180 N. Y. 346, 73 N. E. 33, 105 Am. St. Rep. 765. Iam 
of opinion that that rule should be applied here. 

It follows that the determination of the Appellate Term and the judg- 
ment of the City Court should be reversed, with costs in all courts to 
appellant, and the findings of fact and conclusions of law made by the 
trial court inconsistent with these views should be reversed, and appro- 
priate findings and conclusions in accordance with these views made 
and judgment should be entered in favor of the defendant on its counter- 
claim for the overdraft of the account, together with interest thereon, 
and costs of the action. All concur. 


EFFECT OF CANADIAN MORATORIUM. 
Hewitt v. Dredge, Supreme Court of Minnesota, May 26, 1916. 157 N. W. Rep. 1080. 


Defendants executed in this state their promissory notes payable in this state to 
the order of plaintiff. To secure payment of these notes defendants executed a 
mortgage on land in Manitoba, Canada. It is held that a so-called moratorium 
act of the legislative assembly of Manitoba, which provided that no proceedings 
to foreclose a mortgage, or to enforce payment of ahy covenant therein to pay 
money, should be brought until after one year from a default, does not affect the 
right of plaintiff to bring suit on the notes in this state. 


Appeal from District Court, Hennepin County; Horace D. Dickinson, 
Judge. 

Action by Harry R. Hewitt against Elizabeth Boston Dredge and 
another. From an order granting motion to strike out answer, defen- 
dants appeal. Affirmed. 

E. W. Richter, of Minneapolis, for appellants. H. R. Hewitt, of 
Minneapolis, pro se. 

Bunn, J. Thecomplaint alleged that defendants, on October 25, 1914, 
at Minneapolis, Minn., executed and delivered to plaintiff their prom- 
issory notes, one for $500 due in one year, one for the same amount due 
in two years, and one for $2,000 due in three years. It pleaded nonpay- 
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ment of the principal of the first note, and of the first semi-annual 
interest coupons on all the notes, and asked judgment accordingly. 
Defendants answered this complaint, admitting the making and delivery 
of the notes, and setting up as a defense that the notes were secured by a 
mortgage upon land in the province of Manitoba, Dominion of Canada, 
and the passage by the legislative assembly of the province in April, 1915, 
of a so-called ‘‘moratorium”’ act. The act is set out in full, and provides 
in substance that no proceedings to foreclose a mortgage shall be taken 
until after one year. from a default, and that no action to enforce a 
covenant or agreement to pay money contained in any mortgage or 
agreement to purchase land shall be brought until after one year from 
default. 

Upon these pleadings, and an affidavit to which copies of the notes and 
coupons were attached, plaintiff moved to strike out the answer as sham 
and frivolous. _The motion was granted, and defendant appealed from 
the order. 

The trial court was clearly right. The notes and coupons were executed 
in Minnesota and payable there, and both the makers and the payee 
were residents of Minnesota. It is too plain for argument that the laws 
of this state contrul, and that no act of the Legislature of the Canadian 
province where the mortgaged land is situated can affect the right to 
recover in this state on the notes. There is no doubt of the right to 


enforce payment of the notes independently of the mortgage. 

It may be noted further that the act pleaded does not purport to post- 
pone the right to sue on the notes, but affects only the right to fore- 
close the mortgage, or sue on the covenants therein. 

Order affirmed. 


EFFECT OF EXTENSION OF NOTE. 


Commercial National Bank v. Sanders, Supreme Court of Louisiana, April 24, 1916. 71 So. Rep. 891. 


The’ payee’s extension of time on a note does not release the accommodation 
indorsers on a collateral note. 


Appeal from Fifteenth Judicial District Court, Parish of Beauregard; 
Alfred M. Barbe, Judge. 

Action by the Commercial National Bank against W. J. Sanders and 
others. Judgment for plaintiff, and defendants appeal. Affirmed. 

See, also, 132 La. 174, 61 South. 155; 136 La. 226, 66 South. 854. 

Monk & O’Neal, of Leesville, for appellants. S. I. Foster, of Shreve- 
port (Alexander & Wilkinson, of Shreveport, of counsel), for appellee. 

Provosty, J. Powell Bros. & Sanders Company made their note to 
their own order and by themselves indorsed for $15,000 to be used as 
collateral for a loan they desired to obtain, and the defendants indorsed 
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this note for accommodation. Powell Bros. & Sanders Company ob- 
tained a loan of $7,500 from the plaintiff bank, and gave the collateral 
in pledge. When the principal obligation, which was represented by a 
note, matured, Powell Bros. & Sanders Company paid one-half of its 
amount, and gave a new note for the other half, and subsequently they 
made another partial payment and gave another new note for the bal- 
ance. They failed in business, and D. G. Sanders sought to buy up all 
their outstanding obligations, including the note held by the bank. The 
bank was willing to receive payment from him of the balance due, and 
to transfer to him the note evidencing this balance; but he could pay 
only a part. This part the bank received, and agreed to transfer the 
note to him when the balance should be paid. As additional security 
for this balance the bank took his note for a like amount. But it did 
not surrender the note of Powell Bros. & Sanders Company, nor the 
$15,000 collateral. This collateral was payable at six months, and had 
long been past due even when the second payment on the principal note 
was made. The bank simply continued to hold it as collateral, taking 
no steps to demand payment of it either from the principal debtor or 
the indorsers. This suit is on this collateral for the balance due on the 
principal debt. 

+ * * * * * >” * * * * * * 

Another of the defenses is that by the extension of time granted on the 
principal note the indorsers on the collateral were released. 

The defendants were neither sureties nor indorsers on this principal 
note, and therefore what was done or not done in connection with it does 
not concern them. The case of Alter v. Zunts, 27 La. Ann. 317, cited by 
defendants, is not in point. There the party pleading release was an 
obligor on the principal obligation. 

Judgment affirmed. 


FAILURE OF DRAWER OF CHECK. 


Eastman Kodak Company v. National Park Bank, United States District Court, Southern District of 
New York, March 13, 1916. 231 Fed. Rep. 320. 


A foreign depositor of the defendant bank drew a check for $30,000 upon the 
defendant in favor of a trust company, to the account of the plaintiff. The drawer 
then sent an ordinary letter of advice to the defendant directing it to protect the 
check. The letter had been received by the defendant bank in New York City at 
the time the check was presented to the clearing house, but through a mistake the 
defendant returned the check marked, ‘‘No instructions to pay. Present again.”’ 
The check was presented again on the following day and was refused because the 
drawer had in the meantime made an assignment for the benefit of creditors in 
England. It was held that the check, notwithstanding the letter of advice did 
not constitute an assignment and that the plaintiff was not entitled to recover 
against the drawee bank. The entry of the item upon the clearing house sheet 
constituted neither a payment nor an acceptance of the check. 


In Equity. Suit by the Eastman Kodak Company against the 


NOTE.—For other similar decisions, sée Banking Law Journal Digest and 
Supplement, §110. 
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National Park Bank and others. On motion to dismiss. Bill dis- 
missed on the merits. 

This is a motion to dismiss a bill in equity, of which the following is an 
analysis: The plaintiff is the purchaser from the defendant Kodak, 
Limited, of a draft or check drawn upon the National Park Bank and in 
favor of the Bankers’ Trust Company, to the account of the plaintiff. 
The drawer was one Alfred Edward Berthoud, a subject of Great Britain. 
The defendant Kodak, Limited, paid Berthoud for the draft, received it, 
and sent it by mail to the Bankers’ Trust Company. This took place on 
January 24, 1914. On the same day Berthoud sent a letter to the Nat- 
ional Park Bank as follows: 

“Dear Sirs: Please protect our checks for: 

$ 75.00 c/o American Electric Ry. Association 
30,000.00 c/o Bankers Trust Co. a/c Eastman Kodak Co. 


$30,075.00 by the debit of our account.” 

On February 2, 1914, the defendant Bankers’ Trust Company received 
the check in the mail and the National Park Bank received the letter. 
On the morning of February 3, 1914, after receipt of the letter by the 
defendant, the check was presented for payment at the clearing house 
and was marked as a credit to the Bankers’ Trust Company on the sheet 
of the National Park Bank. At 2:45 o’clock on that day, before the 
clearing house closed, the check was returned to the Bankers’ Trust Com- 
pany with the statement: ‘‘No instructions to pay. Present again’’— 
this being through a mistake on the part of the National Park Bank. The 
check was presented on February 4thand paymentrefused bythe National 
Park Bank. At all times in question, Berthoud had on deposit at the 
National Park Bank the sum of more than the face of the draft, $30,000. 
Berthoud has made an assignment for the benefit of creditors in England, 
a petition in bankruptcy has been filed against him in the Southern 
District of New York, and a receiver appointed. The Farmers’ Loan 
& Trust Company has attempted in the state court to attach the account 
of Berthoud in the National Park Bank upon a claim of its own. The 
parties defendant, besides National Park Bank, are the Farmers’ Loan 
& Trust Company, who attached the credit, Kodak, Limited, the original 
purchaser of the draft, Berthoud, his assignee in England, the three 
petitioning creditors in bankruptcy, and the receiver in bankruptcy. 
The relief demanded is that the National Park Bank be adjudged to hold 
the amount of the draft in trust for the plaintiff and that the interests 
of the other defendants be declared at an end. 

Clarence P. Moser, of Rochester, N. Y., and Joseph M. Hartfield, 
of New York City, for plaintiff. 

Louis F. Doyle, of New York City, for National Park Bank. 

James F. Horan, Edward H. Blanc, and George S. Mittendorf, all of 
New York City, for Farmers’ Loan & Trust Co. 

LEARNED Hanp, District Judge (after stating the facts as above). 
It is not necessary to cite authorities for the rule that the execution and 
delivery of a.check effects no assignment of the fund, because that is now 
provided by section 325 of the Negotiable Instruments Law. The 
plaintiff claims to have established a collateral agreement taking this 
case out of that rule. Courts have no doubt often gone to some lengths 
to interpret the surrounding circumstances as indicating an agreement 
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to assign, but in no case like this, when the check was neither upon a 
specific fund nor for the whole amount of the fund. The only facts to 
change the rule are that simultaneously with the check went an advice 
to the drawee as follows: ‘‘Please protect our checks for $30,000 c/o 
Bankers Trust Co. a/c Eastman Kodak Co. by the debit of our account.” 
This is no more than the common letter of advice which frequently goes 
along with a foreign check; it does not create an assignment. Aetna 
National Bank v. Fourth National Bank, 46 N. Y. 82, 7 Am. Rep. 314; 
Hopkinson v. Forster, L. R. 19 Eq. 74. This is indeed alleged to have 
been the usual practice between the parties, and as such it cannot well 
have-been meant to create an assignment. If so, the bank would at its 
peril have been obliged to keep a list of the advices in the order of their 
priority. To have paid out a later check, when advice had been received 
ofthe issuance of an earlier check, would have exposed the bank toa 
suit unless the account was good for all. No bank would consider a cus- 
tomer’s business which was to be done in such terms. It pays checks as 
they are presented, and receives advices in the case of foreign depositors 
only for the purpose of identifying the items as they arrive. They serve 
as a safeguard to the validity of the paper when the business is done at 
long range. 

None of the cases cited by the plaintiff have any bearing upon the 
facts here at bar. Coates v. First Nat. Bank of Emporia, 91 N. Y. 20, 
was not a case of a check given to the payee and presented by him. 
The Emporia bank asked the insolvent to remit funds to New York 
bankers on which it might draw. The insolvent advised the Emporia 
bank that it had done so, and in performance of its representation drew 
a draft upon the New York bankers and told them to credit the account 
of the Emporia bank. Whether the case was correctly decided or not, 
it was not a usual mercantile transaction consisting merely of the de- 
livery of a check to the payee. Similarly, Fourth Street Bank v. Yardley, 
165 U.S. 634, 17 Sup. Ct. 439, 41 L. Ed. 855, depended wholly upon the 
fact that it was a transaction out of the common and by special agree- 
ment to meet the embarrassments of the drawer. Such cases cannot 
control a case like this. National Union Bank v. Earle (C. C.) 93 Fed. 
330, is indeed more nearly in point, but one of three things about it must 
be true: Either it violates the general rule, or it depends upon the fact 
that the drawer had been collecting funds for the payee, or that there was 
an actual payment of the check. I think that it depends upon the last 
point and shall consider it later. Throop Grain Gleaner Co. v. Smith, 
110 N. Y. 83, 17 N. E. 671, was not a case of a check on a bank at all, 
and the drawer actually advised the drawee that he had “assigned.” 
Fortier v. Delgado, 122 Fed. 604, 59 C. C. A. 180, was a case of a check 
upon an especial fund set aside for laborer’s pay, and held, somewhat 
doubtfully in my judgment, to be on that account an assignment. Re 
Hollins, 215 Fed. 41, 131 C. C. A. 349, L. R. A. 1915B, 438, and Muller 
v. Kling, 209 N. Y. 239, 103 N. E. 138, are so remote as to require no 
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notice. In all the cases cited some facts existed other than a mere 
advice to the drawee that the checks had been drawn and a request that 
they should be honored, which is all that there was in the case at bar. 

I think it an extremely pernicious thing to throw doubt upon the scope 
of doctrines governing negotiable paper which, though a mere skeleton 
of expression, is among the most useful inventions of mankind. To 
seek too readily for exceptions from the well-settled rules upon this 
branch of the law in pursuit of a supposed equity, which incidentally 
does not exist here, is an evidence of insufficient understanding of the 
economies of finance and their immense value to industry. 

The only remaining question is whether the check was paid when it 
was presented. If I were to take the bill as it stood, I should have to 
decide that question for the plaintiff, because the allegation is categorical; 
but the parties agree that it shall be interpreted in the light of the rules 
and constitution of the clearing house. Payment is a matter of intent, 
and it seems to me quite clear that the mere entry of the items upon a 
sheet in the clearing house is not intended as a payment. It is what 
Mr. Justice Miller calls it in Columbia-Knickerbocker Trust Co. v. 
Miller, 215 N. Y. 191, 195, 109 N. E. 179, 180, ‘‘a sort of tentative or pro- 
visional payment.”’ ‘As between the immediate parties to the trans- 
action, then, there was plainly no payment,” 215 N. Y. 180, 109 N. E. 
196. The rules make it clear that the whole day must expire before the 
credit entries are to be taken as receiving the assent of the debtor mem- 
bers, and it makes no difference for what reason they decline to admit 
the item. 

It is true that the Bankers’ Trust Company drew its check on February 
4th to make good the deficit, and in form that was a repayment, but it 
was not such in its whole setting; it was only to avoid garbling the 
original entries and the footings, and so confusing the bookkeeping. 
In just the same way a bank will always correct errors in its customer’s 
account by a new check from the customer, rather than to correct its 
books and make a change in the books. The case cited, Columbia- 
Knickerbocker Trust Co. v. Miller, supra, required a decision that the 
provisional entries were not payments and proceeded upon that theory, 
because if the National Bank of Commerce had once collected the check 
it held the amount for the Columbia-Knickerbocker Trust Company, 
and they were responsible to Miller, the customer, if they did not collect. 
In that case, as well, the National City Bank drew a check to correct the 
provisional credit to itself, as it was obliged to do by the clearing house 
rules. In Hentz v. National City Bank, 159 App. Div. 743, 144 N. Y. 
Supp. 979, the Appellate Division for the First Department made a 
similar ruling, and it must, of course, be taken as a fixed rule of commercial 
law in the state of New York. Aside from the fact that it appears to me 
a correct decision, I should feel very doubtful of the propriety in such 
a matter of trying to start an opposite rule upon such a question, so that 
the decision might be one way when the suit was between citizens and 
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another when this court had jurisdiction. Such a condition is always 
to be avoided unless it is absolutely necessary, although this court is, of 
course, not authoritatively bound by the rulings of state courts on matters 
of commercial law. I believe that Judge Dallas’ decision in National 
Union Bank v. Earle, supra, is certainly to the contrary, but it was some 
time ago, and appears to have proceeded without any consideration of 
the actual machinery of the clearing house; payment seems to have been 
assumed without discussion. If it must be taken as an authority con- 
sciously contrary to the rule in Columbia-Knickerbocker Trust Co. v. 
Miller, supra, and Hentz v. National City Bank, supra, I can only say 
with the greatest respect that, being forced to choose between authorities 
none of which is authoritative, I must select that one which appears to 
me more consonant with the real purpose of the parties to the trans- 
action. 

Some point is made that the first refusal to pay the check was based 
upon a mistake of fact as was the case, because notice had in fact been 
received and the statement to the contrary was incorrect. The mistake 
was quite irrelevant. Had the National Park Bank refused to honor 
the check wilfully and for no reason whatever, no liability would have 
attached to it; the payee can sue only the drawer, and the drawer must 
look to the drawee. Negotiable Instruments Law, §325. There is 
perhaps also a faint suggestion that the transaction may be regarded as 
an acceptance, but this, too, is without foundation. Waiving the point 
that an acceptance must be in writing, it is enough to say that there was 
no intention to accept. The clearing house is a means of payment of 
checks not of their acceptance; indeed, checks are drafts which do not 
contemplate acceptance but payment. If the transactions on February 
3, 1914, constituted a payment, then the plaintiff has a good cause of 
action in personam against the National Park Bank, because the “‘repay- 
ment” of-the Bankers’ Trust Company was without doubt by mistake; 
but, if they did not create payment, then the National Park Bank was 
not liable to the plaintiff upon any theory whatever. Payment there- 
fore is the only possible ground of recovery. 

The plaintiff makes much of its supposed equities, but I confess I can 
find no reason to prefer it against other creditors, whose money was no 
doubt as dear to them as the plaintiff’s was to it. They bought a check, 
nothing more, nothing less. They knew what a check was, and that in 
buying it they got nothing whatever but the credit of the drawer until 
they got it paid. Just what the injustice is in keeping them in the same 
class with other creditors who equally took the chances of the drawer’s 
credit is not apparent to me. 

The point of jurisdiction it is not necessary to consider, except to say 
‘that the bill attempts to present some cause of suit or cause of action 
against at least the drawee bank. It makes no difference whether that 
claim is at law or in equity under the new equity rules. I ought to call 
it by the proper name and dispose of it, if it were good from any, point of 





536 THE BANKING LAW JOURNAL 


view. If equitable jurisdiction does not exist on the theory of adjusting 
the rights in a res in court, jurisdiction at law does exist on the theory of 
a claim in personam against the drawee for money had and received 
under a mistake of fact, because the plaintiff and the National Park Bank 
have the requisite diversity of citizenship. 

Therefore a decree may be entered on the merits, and that decree will 
be a dismissal of the complaint, with costs. 


LIABILITY OF BANK COLLECTING CHECK ON 
FORGED INDORSEMENT. 


United States Portland Cement Company v. United States National Bank, Supreme Court of Colorado, 
May 1, 1916. 157 Pac. Rep. 202. 


Checks payable to.the plaintiff company were delivered tc its sales manager, 
who without authority indorsed them and cashed them at the defendant bank, by 
which bank they were collected from the drawee. It was held that the plaintiff 
company was entitled to recover the amount of the checks from the bank. 


Error to District Court, City and County of Denver; William D. 
Wright, Judge. 

Action by the United States Portland Cement Company against the 
United States National Bank of Denver. Judgment for defendant, sus- 
taining a demurrer to the complaint, and plaintiff bringserror. Reversed 
and remanded. 

George Q. Richmond and Jacob J. Lieberman, both of Denver, for 
plaintiff in error. Rogers, Ellis & Johnson and Percy Robinson, all of 
Denver (Pierpont Fuller, of Denver, of counsel), for defendant in error. 

Hitt, J. A demurrer was sustained to the plaintiff’s amended com- 
plaint. It declined to amend. For a first cause of action, among other 
things, it alleges that the Kirchhof Lumber Company was indebted to 
plaintiff for cement, etc.; that on February 7, 1914, the lumber company . 
executed its check on the Denver National Bank, payable to the order 
of the plaintiff, for $267, in payment of said indebtedness, and thereafter 
delivered and intrusted said check to one H. C. Snyder, as an employe 
of the plaintiff; that Snyder was its employe in the capacity of sales 
manager, with no authority to make, sign, or indorse any check, prom- 
issory note, or bill of exchange, or to collect the fund due or payable 
upon the same; that his authority was limited to the sale of Portland 
cement; that thereafter Snyder, without authority, and without the con- 
sent of the plaintiff, and against its interest, indorsed on said check the 
name of the plaintiff and the name of its secretary, J. E. Zahn, and on 
February 11, 1914, presented it, so indorsed by him, to the defendant 
bank, and received as payment thereof $267, which sum has not, nor has 
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any part thereof, been received by plaintiff, and which sum of money 
aforesaid has been paid to said defendant by the drawee bank upon the 
aforesaid check, and has been so received from said drawee bank by 
defendant; that the indorsement of said check by Snyder with the name 
of the plaintiff andits secretary was a forgery,and was made by said Snyder 
without any kind or character of authority, without warrant in law, and 
without the consent of the plaintiff; that plaintiff has demanded from 
defendant payment of said sum so paid to it by Snyder on said check so 
forged; that the defendant has not paid it, or any part thereof, to plain- 
tiff. This is followed with 10 other alleged causes of action, which are 
substantially the same as the first, except that each is based upon a dif- 
ferent check and for different amounts. The prayer is for judgment in 
the total amount of all the 11 checks, viz., $4,323.09, with interest. 

It is well settled in this jurisdiction that the holder of a bank check 
cannot sue the bank upon which it is drawn for refusing payment, in 
the absence of proof that it was accepted by the bank or charged against 
the drawer. Van Buskirk v. State Bank of Rocky Ford, 35 Colo. 142, 
$3 Pac. 778, 117 Am. St. Rep. 182; Boettcher v. Colorado National Bank, 
15 Colo. 16, 24 Pac. 582; Colorado National Bank v. Boettcher, 5 Colo, 
185, 40 Am. Rep. 142. 

In this case the payee in the checks seeks to recoverfrom another bank, 
who accepted and paid these checks upon forged indorsements, and there- 
after collected the amounts upon the checks from the bank upon which 
they were drawn. In such case the rule in Tennessee, New Jersey, Ohio, 
New York, and Indiana is that the payee can recover from a bank, 
which accepted them from the forger and collected them from the drawee 
bank, as for moneys had and received, even though it has fully paid over 
and accounted for the same to the forger without knowledge or sus- 
picion of the forgery. Farmer v. Bank, 100 Tenn. 187, 47 S. W. 234; 
Knoxville Water Co. v. East Tenn. Natl. Bank, 123 Tenn. 364, 131 S. W. 
447; Buckley v. Second Natl. Bank of Jersey City, 35 N. J. Law, 400, 
10 Am. Rep. 249; Shaffer v. McKee, 19 Ohio St. 526; Talbot v. Bank of 
Rochester, 1 Hill (N. Y.) 295; Johnson v. First Nat. Bank, 6 Hun, 
(N. Y.) 124; Graves v. American Exchange Bank, 17 N. Y. 205; 
Indiana Nat. Bank v. Holtsclaw et al., 98 Ind. 85. This same principle 
is laid down in volume 1 (4th Ed.) of Morse on Banksand Banking, 
wherein at page 483, the author states: 

“If a negotiable instrument having a forged indorsement comes to the 
hands of a bank and is collected by it, the proceeds are held for the right- 
ful owners of the paper, and may be recovered by them, although the 
bank gave value for the paper, or has paid over the proceeds to the party 
depositing the instrument for collection.” 

These cases are based upon the theory of ratification by the payee of 
the collection of the check from the drawee and that the collecting bank 
can then be held as for moneys had and received, and that the payment 
by the drawee bank to the collecting bank with the forged indorsement 
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thereon is evidence that the check was accepted and paid by the drawee 
bank, which acts the payee ratifies. 

Counsel for the defendant in error concede that the cases last cited 
hold as indicated, but contend that the better rule is that announced in 
Pennsylvania, Illinois, Missouri and by the Supreme Court of the United 
States, and which they claim is directly to the contrary, and to the effect 
that payment upon the forged indorsement by the drawee bank to the 
person who presents the forged check to it is not a payment of the check 
at all for which reason there is no acceptance of it by the drawee bank and 
until accepted a suit cannot be maintained against the drawee bank, or 
the intervening bank, who first cashed it upon the forged certificate, 
and thereafter collected the amount from the drawee bank upon the 
strength of the forged indorsement. We cannot agree that the United 
States Supreme Court cases and those in Illinois and Missouri which 
follow so hold. The case of First National Bank of Washington v. 
Whitman, 94 U. S. 343, 24. L. Ed. 229, goes into the question in detail. 
There the payee brought suit against the bank upon which the check was 
drawn, upon the theory that the payment upon the forged indorsement 
to the forger operated as an acceptance by the bank of the check suffi- 
cient to authorize an action by the real owner to recover thereon as 
upon an accepted check. The court said “‘No.” The reason is readily 
apparent, for by this method the payee sought to ratify one portion only 
of the transaction, which would inure in his favor, and reject another 
part of the same act, committed at the same time, which would work 
against him. In other words, his ratification was of something which he 
expressly repudiates, namely, his forged indorsement to the check and 
the payment of the money. The court, in answering this contention, 
upon this theory (94 U. S. at page 347, 24 L. Ed. 229), says: 

“Its pretended payment did not diminish the funds of the drawer in the 
bank, or put money in the pocket of the person entitled to the payment. 
The state of the account was the same after the pretended payment as it 
was before.” 

The same line of reasoning is presented in Grocer Co. v. Bank, 71 Mo. 
App. wherein, at page 137, the court quotes with approval from the 
Whitman Case the following: 

“It is difficult to construe a payment as an acceptance under any cir- 
cumstances. The two things are essentially different. One is a promise 
to perform an act; the other, an actual performance.” 

The same rule is followed in Rauch v. Bankers’ National Bank of Chi- 
cago, 143 Ill. App. 625, which was also a case where the payee brought the 
suit against the drawee bank. These cases are all relied upon by the 
defendant in error to sustain its position. 

Under our former decisions we agree that the payee of a check cannot 
sue the drawee until after acceptance. We might also concede, if neces- 
sary, that the payment of a check upon a forged indorsement is not suffi- 
cient to give the payee thereof a right of action to compel the drawee to 
pay it over again to him, for by so doing would be to allow the act which 
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is expressly repudiated by the payee, so far as the payment is concerned 
to be ratified by him as an acceptance of the check, but not as a payment 
of it; but such is not the case here. To the contrary, the plaintiff seeks, 
as we think he has the right to do, to rarify the collection of the check for 
him; in such case he ratifies the assumed payment of it, and the check is 
then paid; the drawee bank and the maker thereof are both released from 
paying it over again; the payee would be estopped from making such 
claim. The ratification is not upon the acceptance alone of the check by 
the drawee bank, but upon its collection by the defendant in error 
bank and payment by the drawee bank all of which are ratified by the 
payee, and the suit isthen against the collecting bank as for moneys 
had and received. 

We are aware that the case of Tibby Bros. Glass Co. v. F. & M. Bank, 
220 Pa. 1, 69 Atl. 280, 15 L. R. A. (N. S.) 519, is in conflict with this con- 
clusion. There as here, the suit was by the payee of the checks against 
an intervening bank, which had paid them upon forged indorsements and 
collected the amounts from the drawee bank; but we cannot subscribe 
to the reasons given. They are against the weight of authority, and 
also overlook the fact that the acts which the plaintiff seeks to ratify 
were not the drawee bank’s acceptance of the checks, but their payment, 
and the intervening bank’s collection of them. The Pennsylvania case 
says it applies the rule announced in First Nat. Bank v. Whitman, 94 
U. S. 343, 24 L. Ed. 229, but the facts are different. The ratification in 
the Whitman Case was the acceptance of the check only, so that the 
payee might bring suit against the drawee bank and compel it to pay 
the amount again, and where the payee expressly repudiates the same 
act so far as its validity was concerned as a payment by the bank, or the 
right to charge it against the maker of the check. 

It is conceded that the drawee bank would have a cause of action 
against the defendant in error for the amount of these checks. This is 
upon the theory that they had never been paid, and that the plaintiff 
could still recover the amount from the maker of the checks, and that 
the maker in turn could prevent the drawee bank from charging the 
amount to his account. If the plaintiff in error had authorized the de- 
fendant in error bank to make these collections for it, the drawee bank 
could not recover back from the defendant in error bank, and the maker 
of the check could not prevent the payee bank from charging the amount 
to its account. When the plaintiff in error ratified this collection, the 
same result follows, and, the defendant in error bank not having ac- 
counted to it for the money (if the allegations of the complaint are true) 
it has its cause of action therefor. 

The judgment will be reversed, and cause remanded for further pro- 
ceedings not inconsistent with the views herein expressed. 

Reversed. 
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NATIONAL BANK HAS NO POWER TO GUARANTEE. 


Rice & Hutchins Atlanta Co. v. Commercial National Bank of Macon, Georgia, May 24, 1916. 
88 S. E. Rep. 999. 


Under the United States statutes a national bank has no power to guarantee the 
payment or obligations of others for their benefit. The fact that the national 
bank, making such a guaranty is a creditor of the person whose debt is guaranteed 
and therefore interested in his securing more money for merchandise, does not make 
the guarantee valid or binding. 


Error from Municipal Court of Macon; Hugh Chambers, Judge. 

Action by the Rice & Hutchins Atlanta Company against Com- 
mercial National Bank of Macon. Judgment for defendant, and plain- 
tiff brings error. Affirmed. 

Jno. R. L. Smith and Grady C. Harris, both of Macon, for plaintiff 
in error. Jordan & Lane, of Macon, for defendant in error. 

Wane, J. Rice & Hutchins Atlanta Company sued the Commercial 
National Bank of Macon, Ga., alleging that during the years 1912, 
1913, and 1914, the Renfroe Company purchased and received from the 
plaintiff merchandise amounting in the aggregate (according to a bill of 
particulars attached) to $4,497.24, and, during the same years, made from 
time to time various payments thereon, aggregating the sum of $4,316.92, 
leaving a balance due on said account, amounting to $180.32, besides 
interest, for which the suit was brought. It was further alleged that the 
Commercial National Bank guaranteed to the plaintiff, from time to 
time payment for the merchandise so sold and delivered, the guarantee 
being made by its duly authorized officers, specified by name; and that 
the said guarantees were not made by the defendant bank gratuitously 
or for accommodation, but were made in its own interest and forits own 
benefit, and resulted in its benefit to the extent of much more than 
$180.32; that during the time mentioned the said Renfroe Company 
was indebted to the defendant bank in the sum of about $18,000, which 
was secured by a Mortage by the said Renfroe Company to said 
bank upon the stock of merchandise of the said Renfroe Company, 
which was practically its only asset, and the goods sold and delivered by 
the petitioner to the said Renfroe Company became immediately sub- 
ject to said mortgage in favor of said bank, inasmuch as the assets of the 
said Renfroe Company were not worth the amount secured by the said 
mortgage, and thus the placing of the goods purchased from the plaintiff 
in the stock of the Renfroe Company, subject to the mortgage, re- 
dounded to the interest of the bank; that on‘account of the said mort- 
gage the plaintiff refused so sell on credit the goods finally purchased 
from it by the Renfroe Company, unless the bank holding the mortgage, 
to which the goods when delivered would immediately become subject, 
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would guarantee the payment of the purchase price therefor, and, such 
refusal being communicated to the defendant bank, the bank “‘caused 
said guaranties to be made in order that said the Renfroe Company 
might obtain goods and continue in business, with a view of discharging 
its indebtedness to said bank and thus benefiting said bank.” The 
petition further alleges that the Renfroe Company was afterwards ad- 
judged a bankrupt, and that, through bankruptcy proceedings, the bank 
recovered and received upon its mortgage about $3,000 out of the pro- 
ceeds of the sale of the above-mentioned stock of merchandise, ‘“‘which 
included goods of the value of more than $180.32, purchased and re- 
ceived from petitioner as aforesaid’; that the Renfroe Company had 
been duly discharged in bankruptcy from all debts provable against it, 
including the debt of the plaintiff, which debt amounted to $180.32 prin- 
cipal, besides interest, on account of the purchases and sales aforesaid, 
and that the “said bank’s liability for the same”’ was “‘past due and 
unpaid, and said bank fails and refuses to pay the same’’; wherefore 
the plaintiff prayed for process against the Commercial Bank of Macon, 
Ga., etc. ° 

This petition was demurred to because the allegations therein were 
insufficient in law to set out a cause of action against the defendant, and 
because the defendant, as a national banking corporation, was wholly 
without any power or authority to guarantee the indebtedness of the 
Renfroe Company to the plaintiff. The court sustained the demurrer 
and ordered the case dismissed at the cost of the plaintiff, and this judg- 
ment was excepted to. 

It is, of course, conceded by counsel for the plaintiff in error that a 
national bank is not liable on a mere guaranty, but it is insisted that the 
allegation in the petition as to guaranties was made in order to explain 
by what means the defendant bank received and retained the benefits 
arising from the sale of merchandise by the plaintiff to the Renfroe Com- 
pany, and it is ably argued by counsel for the plaintiff in error that the 
obligation relied upon to support the suit was “an implied contract”’ 
and a “duty to account”’ for money received ‘‘on the guaranty” by means 
of the devise of guaranty or “‘in execution of the agreement.’”’ It appears 
to us, however, that the case comes under the decision of our Supreme 
Court in First National Bank v. Monroe, supra, in which it was held: 

“The fact that the bank was a creditor of the iron company, the 
debtor in that court, and therefore interested in its securing more money 
and interested in its success, would not make the guaranty valid. Nor 
would the guaranty be valid because the plaintiffs made the loan to the 
iron company because of the guaranty of the bank.” 

And the allegations in the petition touching the benefits accruing to 
the bank by reason of the contract of guaranty are not sufficient to 
remove the case from the operation of the rule there prescribed. The 
decisions of the Supreme Court are binding precedents upon this court, 
and since, in our opinion, the demurrer was properly sustained under 
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the rulings of the Supreme Court above referred to, any other and fur- 
ther discussion would be entirely useless. 
Judgment affirmed. 


PAYMENT OF CHECK OUT OF GUARDIANSHIP 
ACCOUNT. 


United States Fidelity and Guaranty Company v. United States National Bank of Eugene, Supreme 
Court of Oregon, May 9, 1916. 157 Pac. Rep. 155. 


A guardian who kept funds in an account in the defendant bank in his name as 
guardian, alsc had an individual account in the same bank. He closed out the 
individual account and later drew checks signed in his individual name, which the 
defendant bank paid out of the guardiansHip account. The guardian squandered 
the funds thus drawn and the plaintiff surety company was obliged to make good 
the amount. It was held that the defendant bank was liable to the surety com- 
pany for the amount wrongfully appropriated by the guardian. 


Appeal from Circuit Court, Lane County; G. F. Skipworth, Judge. 

Action by the United States Fidelity & Guaranty Company against 
the United States National Bank of Eugene, Or. Judgment on directed 
verdict, on defendant’s motion, in part for plaintiff, and plaintiff ap- 
peals. Modified and remanded. 

In March and April, 1913, and afterwards until his removal from that 
trust, James M. Bridges was the duly appointed, qualified and acting 
guardian of the persons and estates of his two minor children, Mildred 
and Gladys Bridges. The plaintiff was his surety on the usual statutorv 
bond in the sum of $1,000. As such guardian, Bridges deposited with 
the defendant bank to the credit of “‘James M. Bridges, Guardian,” 
$1,060 belonging to his wards, and in that form the bank opened an 
account crediting it with that amount. About the same time Bridges 
deposited with the bank to his private credit $500 of his own funds, 
which the defendant credited to his separate individual account. After- 
wards he drew checks against his private account, signed in his individual 
name, aggregating $306.50, and accepted from the defendant a draft of 
$193.50, totaling $500, thus closing that account. Meanwhile he had 
drawn on the guardian account, signing the checks ‘‘James M. Bridges, 
Guardian,” or what allconcede is equivalent thereto, in the sum of $443.10. 
Subsequent to the closing of his private account, and while in San Fran- 
cisco, he drew checks upon the defendant bank in favor of a liquor con- 
cern of that city signed ‘“‘James M. Bridges,’’without the addition of the 
word ‘‘Guardian”’ or any other indication that they were to be paid out 
of the trust fund. These last-named checks footed up $605. They 
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reached the defendant at its home office in Eugene, Or., through com- 
mercial channels. It paid them and charged the full amount to 
the guardian account which, with the $443.10 already checked out by the 
guardian signing in that character, reduced it to $11.90. 

Bridges wasted all these funds in a drunken debauch in San Francisco, 
and none of any of the money was expended in any wise for the benefit 
of the wards. At the time the accounts were opened the bank knew that 
the $1,060 amount was the property of the minor children and was held 
by their guardian in trust for them, and credited it on its books to ‘‘James 
M. Bridges, Guardian,” as stated. The bank had no knowledge, how- 
ever, that Bridges was squandering the money with which it paid his 
checks. By proceedings in the court appointing him the guardian was 
removed, and another appointed, to whom the plaintiff paid the amount 
of the defalcation of Bridges as former guardian taking an assignment 
from the new appointee, under order of court, of all rights of action in 
favor of the trustee against the bank growing out of the transactions 
already narrated. A like transfer to the plaintiff was secured from the 
former guardian. On this state of facts the plaintiff commenced this 
action to recover from the bank $616.90, which it is claimed is the 
proper balance remaining in the guardian account with the defendant, 
being composed of the admitted residue of $11.90 and the amount of 
$605 included in the individual checks of Bridges paid out of the trust 
fund. 

The defendant tendered $11.90, but denied its liability for the remain- 
ing $605. In addition to testimony showing without controversy that 
the facts were as already portrayed, there was read in evidence this 
extract from a stipulation between the parties: 

“That the seventeen checks aggregating six hundred five ($605.00) 
dollars in dispute herein, and which checks are hereto attached, were 
signed by James M. Bridges, the identical person who was the guardian 
of Mildred Bridges and Gladys Bridges, minors, and that the said James 
M. Bridges obtained the money upon the said checks, and, after having 
obtained the said money aggregating six hundred five ($605.00) dollars, 


the proceeds were not used for the benefit of said wards, but that said 
James M. Bridges misappropriated the same and dissipated the said 


funds.”’ 

Both parties having rested, the court directed a verdict for the plaintiff 
in the sum of only $11.90 on motion of the defendant, and from the 
ensuing judgment the plaintiff appeals. 

A. N. Orcutt, of Rosenburg, for appellant. O. H. Foster, of Eugene 
(Foster & Hamilton, of Eugene, on the brief), for respondent. 

Burnett, J. (after stating the facts as above). Having, as surety, 
paid to the new. guardian the amount of its principal’s defalcation, the 
plaintiff is subrogated to all the rights of the trustee to whom the pay- 
ment was made, for the purpose of reimbursing its loss; so that, if the 
last guardian had been entitled to call upon the defendant to pay the 
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balance of the guardian account with it, the plaintiff may do so itself by 
virtue of the subrogation. This is true as a matter of law, and in this 
instance is placed beyond controversy by the assignment mentioned. 
No contention is urged on this point. It rests upon a well-recognized 
principle of law for the protection of sureties who are compelled to make 
good the default of those for whom they have given bonds. 

Indisputably and to the knowledge of the defendant, the $1,060 de- 
posit was the property of the wards. By crediting it to the separate 
account of ‘‘James M. Bridges, Guardian,” the bank engaged to pay it 
out only on the order of that representative person, and not upon the 
check of some natural person. There was a natural person and there was 
a representative person. The former was “James M. Bridges,’’ and the 
latter was ‘‘James M. Bridges, guardian,’’ and, so far as their financial 
affairs were concerned, they were as distinct from each other in their 
relations to the depositary bank as Jones and Brown or any other two 
of its customers having no common monetary interest. 

It is true that the guardian might have negotiated the original check 
drawn in his favor for the amount due to his wards and deposited the 
proceeds to his private credit in the bank.cashing it or in any other insti- 
tution of the kind, and the depositary, having no further knowledge, 
would be protected in paying the checks drawn against the deposit and 
signed in the personal name of the individual, even though he had also 
the office of guardian. This is upon the principle that the bank is bound 
to respond to the checks of the party with whom it contracts acting in 
the character in which he stipulates. This is the teaching of these prece- 
dents cited by the defendant: Munnerlyn v. Augusta Savings Bank, 
88 Ga. 333, 14S. E. 554, 30 Am. St. Rep. 159; Coleman v. First National 
Bank, 94 Tex. 605, 63 S. W. 867, 86 Am. St. Rep. 871; Interstate Na- 
tional Bank v. Claxton, 97 Tex. 569, 80 S. W. 604, 65 L. R. A. 820, 104 
Am. St. Rep. 885; Safe Deposit & Trust Co. v. Diamond National Bank, 
194 Pa. 334, 44 Atl. 1064; Batchelder v. Central National Bank, 188 
Mass. 25, 73 N. E. 1024; Hood v. Kensington National Bank, 230 Pa. 
508, 79 Atl. 714. Such cases justify the defendant in this instance in 
paying out of the guardian accounts the checks signed “James M. 
Bridges, Guardian,” although he afterwards abused his trust and dis- 
sipated the funds thus obtained. 

But the transactions in the instant case are not cast in that mold. In 
receiving the separate deposits and opening the two accounts the bank 
contracted disconnectedly with two distinct individuals. With each 
of them, by operation of law, it covenanted to keep the deposit and pay 
it out only upon the check of the party with whom the bank contracted. 
It is not pretended that either Bridges, natural person, or Bridges, 
guardian, ever gave any directions to pay the deposit of one to the order 
of the other or attempted to make any new or different contract about 
the trust fund. The original agreement remained unimpaired through 
all the course of the evehts involved, and the bank had no right to change 
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the contract on its own initiative in the absence of the other party’s 
consent. 

As said by Mr. Justice Matthews in National Bank v. Insurance Co., 
104 U. S. 54, 64 (26 L. Ed. 693): 

“The contract between the bank and the depositor is that the former 
will pay according to the checks of the latter, and, when drawn in proper 
form the bank is bound to presume that the trustee is in the course of 
lawfully performing his duty, and to honor them accordingly. But when 
against a bank account, designated as one kept by the depositor in a 
fiduciary character, the bank seeks to assert its lien as a banker for a per- 
sonal obligation of the depositor known to have been contracted for his 
private benefit, it must be held as having notice that the fund represented 
by the account is not the individual property of the depositor, if it is 
shown to consist, in whole or in part, of funds held by him in a trust 
relation.” 

The same distinction is noted in Munnerlyn v. Augusta Savings Bank, 
and others of the defendants’ citations. The doctrine is applicable 
to the defendant in the following manner: Bridges, natural person, had 
exhausted his private account, and it had been closed. His personal 
checks, drawn upon the bank thereafter, constituted overdrafts which 
the drawee might have rejected with impunity. It did not doso, but, 
on the contrary, honored them, and immediately reimbursed itself by 
charging the amounts to the guardian account. It had no more right 
to do this thanit had to pay the check of Jones out of Brown’s deposit. 
It is conceded that, if Bridges had borrowed money of the bank on his 
individual note, the bank could not hold out the amount due thereon 
when the guardian account came on for settlement. The substance of 
what the defendant did is just the same, if not worse; for it extended 
credit to Brfdges on his individual overdrafts and immediately appro- 
priated the money of others to their payment. Having actual knowl- 
edge of the distinction between the two funds, and having expressly con- 
tracted with that feature in view with two different characters separately, 
the bank is bound by its own agreement which it violated in applying 
the guardian fund to the extinction of the credit it extended to Bridges 
on his overdrafts. The stipulation, as well as the whole course of the 
defendant’s contention, leaves out of the calculation the plain distinction 
between Bridges in his private character and Bridges in his fiduciary 
relation. The difference was preserved by all concerned in the original 
agreement. It has never been lawfully changed, and must be respected 
now. The deposit by the guardian remained as a trust fund belonging 
to the wards until legally drawn out upon the check of the guardian 
acting in that capacity. The bank, by its wrongful act in paying out 
the funds on the private check of another, made it possible for that other 
to squander the money of the wards, and thus became in effect a joint 
tortfeasor liable for the resulting defalcation. A kindred case is De War 
v. First National Bank, 156 Pac. 1038, decided by this court April 25, 
1916, where in an opinion by Mr. Justice Benson the defendant bank was 
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condemned for the act of its president in taking the money of one de- 
positor and applying it to cover the overdraft of another. The de- 
fendant, however, secured a reversal on another ground. 

All the evidence is before us in the bill of exceptions. There is no 
dispute about the facts. The only contention involved is the legal con- 
clusion to be drawn from them. Under such circumstances, as em- 
powered by section 3 of article 7 of the Constitution, we direct that a 
judgment be entered in the circuit court in favor of the plaintiff and 
against the defendant for $616.90, together with costs and disbursements, 

The judgment of the trial court is modified accordingly, and the cause 
is remanded for that purpose. 

Moorg, C. J., and BENson and McBripe, JJ., concur. 


NEGOTIABILITY OF NOTE. 


Essig v. Porter, Appellate Court of Indiana, May 8, 1916. 112 N. E. Rep. 1005. 


“a 


A note which promises to pay a certain sum “ negotiable and payable at the 
Union Bank "’ is a negotiable instrument, although it does not contain the words 
** or order,”’ or “‘ or bearer.’’ 


Action by Samuel J. Porter against Samantha P. Essig and others. 
From a judgment for plaintiff, defendants appeal. Affirmed. 

IBpacH, J. In 1896 the amount owing by Barbara Hertzler to appellee 
as purchase money had not been paid, nor secured in any manner, and 
it was agreed between her and appellee that she owed him $318, and 
she executed to him her note therefor, in part in the following language: 

“One day after death * * * for value received * * * 
promise to pay to S. J. Porter the sum of $318 and attorneys’ fees, 
negotiable and payable at the Union Bank of Tipton, Indiana, with 
interest at the rate of 6 per cent. per annum from date until paid.” 

This instrument must be held to be a negotiable note. If a note does 
not contain the words ‘‘ or order,’’ or ‘“‘or bearer’ or other like words of 
negotiability, it is nonnegotiable. Tiedman Commercial Paper, § 21; 
Maule v. Crawford, 14 Hun (N. Y.) 193; Hackney v. Jones, 3 Hump. 
(Tenn.) 612. But if it contains words which clearly show that it was 
intended to be negotiable, it is not necessary that the words “ order ”’ 
or “bearer ”’ be used. It is clearly stated that this note shall be ‘‘nego- 
tiable and payable at the Union Bank at Tipton, Indiana,” and therefore 
it must be held to be a negotiable instrument. Tiedeman, Commercial 
Paper, § 21; Raymond v. Middleton, 29 Pa. 530. 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, § 297. 


“eé 





THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


Vil. COLLECTION OF CHECKS. (Continued. 


Checks Deposited when Officers Aware of Bank’s Insolvency. 

When a bank receives checks on deposit at a time when it is insolvent 
within the knowledge of its officers, the depositor is entitled, upon the 
failure of the bank, to recover the checks or their proceeds in full from 
the receiver. In some jurisdictions, if the checks have been collected 
and the proceeds mingled with the assets of the bank before the failure 
there can be no recovery. , 


§177. Checks Deposited When Officers Aware of Bank’s Insolvency. 
There are many cases in which it appears that a customer of a bank 
deposits checks to his credit at a time when the officers of the bank are 
aware of the fact that the bank is in an insolvent condition. In some 
cases the depositor is an individual customer of the bank and in others 
the depositor is a bank, which has cashed checks for its customers and 
forwards them to some other bank for collection. When the bank, in 
which the checks are deposited or to which they are forwarded, fails and 
is placed under the control of a receiver, the question arises as to whether 
the owner of the checks is entitled to recover their amount in full, or 
whether he must come in:as a general creditor and share in the general 
assets of the bank. 

In the ordinary case of insolvency the assets of the bankrupt form a 
trust fund in which all of the general creditors are entitled to share in 
proportion to their claims against the bankrupt. There are certain 
instances where the creditor is not obliged to come in and share with 
other creditors in the assets of the bankrupt, but is entitled to recover his 
claim in full before the claims of ordinary creditors are considered. An 
illustration of this is found where the bankrupt holds funds as a trustee. 
In such a case, the person for whose benefit the funds are held is as a 
general rule entitled to the payment of his claim in full. To a certain 
extent this is applied in those cases where a bank receives deposits from 
a customer at a time when its officers have knowledge that it is insolvent 
and will eventually be compelled to close its doors. 
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Whether or not the depositor is entitled to reclaim his checks or their 
proceeds, in the event that they have been collected, depends upon 
whether title thereto has passed to the bank. In cases of this kind, the 
form of the indorsement, and the manner in which the checks are credited 
and the understanding between the parties as to drawing against the 
deposit and charging back the checks in case of non-collection have little 
or nothing to do with the passing of title. The rule which is here applied 
is that the receipt of a deposit by a bank, at a time when it is insolvent 
within the knowledge of its officers, is a fraud upon the depositor. The 
fraud consists in keeping the bank open for the transaction of business 
after its officers know that it is insolvent and in concealing the fact of the 
insolvency from the depositor. Under such circumstances, the owner- 
ship of the deposit remains in the depositor; the bank becomes a trustee 
and holds the deposit as a trust fund for the benefit of the depositor; 
the depositor is entitled to rescind the transaction and recover the checks 
if they have not-been collected and are still in the possession of the bank, 
or, if they have been collected, to recover the proceeds, provided he can 
trace and identify such proceeds in accordance with the principles of 
law referred to in this section. 

When it appears that the bank became insolvent before the collection 
of the checks in question and no innocent third parties have secured any 
lien or other interest in the checks, the right of the depositor to reclaim 
the identical checks deposited is clear. The case presented is like that 
of a trader who, knowing that he is insolvent, but whose credit is good, 
goes into the market and makes a purchase with knowledge that he will 
not be able to pay forit. In such case he commits an intentional fraud 
upon the seller and the seller, upon finding it out, may rescind the con- 
tract of sale and recover the very goods if he can find them and they have 
not been passed into the hands of an innocent third party. 

The case of Richardson v. Denegre, 93 Fed. Rep. 572, is one in which 
a bank in which checks were deposited suspended before the checks were 
collected, the checks coming to the possession of the receiver. In this 
case the plaintiffs deposited in the American National Bank at New 
Orleans on August 5, 1896, three checks aggregating about $2600. The 
bank did not open for business on the following day and it was sub- 
sequently placed in the hands of a receiver. The plaintiffs had payment 
of the checks stopped and they were not collected but were in the re- 
ceiver’s possession at the time this action was started. It appeared that. 
for a long time the bank had been in such a condition of insolvency that 
the fact must have been known to its managing officers. It was held 
that the plaintiffs were entitled to recover the checks from the receiver. 

In the case of St. Louis & San Francisco Ry. Co. v. Johnson, 133 U. S. 
566, the plaintiff railroad company deposited in a New York bank a 
draft on a drawee in Boston. The company had made similar deposits 
before, never drawing against them, the bank always reserving the right 
to charge exchange and interest for the time taken in collecting. The 
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depositor’s bank book was with the bank at the time of the deposit. 
No entry of the deposit was made in it until several days later and then 
not at the direction of the depositor. The draft was sent to Boston and 
there collected. Before the collection was made, however, the New 
York bank, which was insolvent at the time the transaction took place, 
suspended business and never resumed. It was held that the plaintiff 
was entitled to reclaim the proceeds of the draft as against the receiver 
of the bank. 

In Anonymous Case, 67 New York 598, it was said: “It is believed no 
case can be found in the books holding that a trader who was hopelessly 
insolvent, knew that he could not pay his debts and that he must fail in 
business and thus disappoint his creditors, could honestly take advantage 
of a credit induced by his apparent prosperity and thus obtain property 
which he had every reason to believe he could never pay for. In such 
a case he does an act, the necessary result of which will be to cheat and 
defraud another and the intention to cheat will be inferred.”” And it 
was decided that ‘‘in the case of bankers, where greater confidence is 
asked and reposed, and where dishonest dealings may cause wide spread 
disaster, a more rigid responsibility for good faith and honest dealing will 
be enforced than in the case of merchants and other traders;’’ and that 
“‘a banker who is, to his own knowledge, hopelessly insolvent, cannot 
honestly continue his business and receive the money of his customers; 
and although having no actual intent to cheat and defraud a particular 
customer, he will be held to have intended the inevitable consequences 
of his act, 2. e. to cheat and defraud all persons whose money he receives, 
and whom he fails to pay before he is compelled to stop business.” 

But when the checks have been collected and the proceeds have come 
into the hands of the bank before it closes its doors, the depositor occupies 
a less secure position. In some of the decisions, it is held that the de- 
positor’s right to a preference ceases as soon as the proceeds of his check 
have been received by the insolvent bank and mingled with its other 
funds so that it is no longer possible to trace and identify the particular 
money which constituted the proceeds of the collection. 

An illustration of this rule is found in the case of Lanterman v. Tra- 
vous, 174 Ill. 459, 51 N. E. Rep. 805. About noon on December 11, 
1896, the plaintiff deposited a check for $2,487.68 with a firm of bankers. 
She received a small amount in cash and a credit for the balance in her 
pass book. On the following afternoon an employee of the banking firm 
took this check to the bank on which it was drawn for an adjustment in 
the nature of a clearing house transaction: The result was that the 
banking firm received a balance of over $1,000, the exact amount not 
appearing in the report of the case. On the 14th, the firm made an 
assignment for the benefit of its creditors. In the petition it was alleged 
that the banking firm was insolvent at the time of the deposit and had 
been in that condition for a long time prior thereto and that this fact 
was well known to the person “receiving the deposit. In holding that 
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the plaintiff had no preferred claim against the assets of the failed firm, 
the court said: “It is clear that the proceeds of the appellant’s (plain- 
tiff’s) check cannot be traced. They have been mingled with the common 
mass and their identity is lost. It cannot even be said with certainty 
that any such proceeds are in the hands of the assignee in the form of 
money,” 

These cases, however, do not represent the present weight of author- 
ity, though they are indicative of the earlier rule on this question. The 
former rule has been extended and it is now held by most of the author- 
ities that, where a bank receives a check for collection at a time when it 
is known to its officers that it is insolvent, the depositor is entitled to 
regard the proceeds of the collection as a trust fund and to recover the 
entire amount from the receiver upon the failure of the bank, notwith- 
standing the fact that such proceeds have become mingled with the 
other assets of the bank in such manner as to prevent their identification, 
provided it appears that the money collected was not paid out by the 
bank prior to its failure and that the fund in the receiver’s hands has 
been increased by the collection. 

In the case of Pennington v. Third Nat. Bank, Va., 77 S. E. Rep. 455, 
it was said: ‘‘The authorities are agreed that when a bank with knowl- 
edge of its insolvency, receives a deposit, it perpetrates a fraud on the 
customer, and is held to be a constructive trustee of the deposit, and the 
depositor may recover of the receiver the deposit, if it can be identified, 
or its equivalent, if it cannot be identified, when the customers’ money 
has been mingled with the bank’s funds, which, to an amount equal to 
the deposit, has gone into the hands of its receiver.” 

The fact that the insolvency of a bank is known only to an officer or 
officers whose defalcations are responsible for the bank’s financial con- 
dition has been held to have no bearing upon the right of the depositor 
of a check to recover the proceeds of the collection from the receiver. 
In the Virginia decision above cited it appeared that the plaintiff, a 
bank in Columbus, Georgia, being the holder for value of a draft, sent 
it to a bank in Tarboro, N. C., with instructions ‘“‘for collection and 
return.”” The Tarboro bank collected the draft in the form of a check 
on a bank in Norfolk, Va., which it sent to the Norfolk bank for deposit 
to its account. The Tarboro bank was insolvent at the time it received 
the plaintiff’s draft but this fact was known only to the cashier whose 
defalcations were responsible for the bank’s insolvency. After the 
Tarboro bank closed its doors, the fund in the hands of the Norfolk bank 
was claimed by the plaintiff and by the receiver of the Tarboro bank. 
It was held that, under these circumstances, the plaintiff was entitled 
to the fund. The fact that the insolvency was known only to the officer 
who was responsible for the insolvent condition did not affect the general 
rule. 

The doctrine that one who deposits a check in a bank when it is insol- 
vent to the knowledge of its officers is entitled to recover the amount of 
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his check from the receiver, upon the insolvency of the bank, although 
the proceeds have become mingled with the general assets of the bank, 
is subject to the limitation that it must appear that the assets in the hands 
of the receiver were increased by the amount received for the check; 
otherwise the depositor is not entitled to claim the proceeds of his check 
as a trust fund, but is limited to the rights of a mere general creditor. 
If the bank uses the check in settlement of a debt owing by it the trans- 
action results in no increase of the fund in the receiver’s hands and 
the depositor has only the rights of a general creditor. City Bank v. 
Blackmore, 75 Fed. Rep. 771. 

There is likewise no increase in the assets coming to the hands of the 
receiver of an insolvent bank when the item in question is drawn on the 
bank or upon one of its creditors, and is paid by crediting the amount 
to the depositor and charging it against the account of the party liable 
onit. Such a transaction is nothing more than the transfer of a liability 
from one of the bank’s creditors to another creditor and does not make 
any addition to the assets of the bank. 

It has been held that the same result is brought about where the check 
deposited is sent to the clearing house and there used in settling the 
balance due the clearing house and in paying checks drawn upon the 
bank by its customers. In an Oklahoma case, plaintiff deposited checks 
in the Capital National Bank, which were used by the bank in settling 
its account at the clearing house, the Capital bank being insolvent at 
the time within the knowledge of its officers. It was held that the plain- 
tiff was entitled to no preference over the other creditors upon the failure 
of the bank. The use of the checks at the clearing house simply trars- 
ferred that amount of the bank’s indebtedness from the clearing house 
to the plaintiff, and at the time the bank closed its doors, it had on hand 
no money or property representing the plaintiff’s checks. Willoughby 
v. Weinberger, 15 Okla. 226, 79 Pac. Rep. 777. 

The fact that a check is used in settling a balance at the cléaring house 
in cases of this kind does not always have the same effect as when given 
to it as in the Oklahoma decision above referred to. The case of Kansas 
State Bank v. First State Bank, 62 Kans. 788, 64 Pac. Rep. 634, is one 
in which the opposite conclusion was reached. On April 30, 1892, the 
plaintiff, the Kansas State Bank, cashed a check for $1,400 drawn on 
the Bank of Commerce of Marion. The plaintiff forwarded the check 
to the Citizens National Bank of Kansas City, Mo., by which it was for- 
warded to the First State Bank of Marion. On May 4th, the represen- 
tative of the First State Bank went to the Bank of Commerce, on which 
this check was drawn, for the purpose of exchanging checks. The $1,400 
check involved in this action was among those which he carried with 
him. When the balance was struck on that day, it was found that a 
sum was due the Bank of Commerce and this was paid by a cashier’s 
check. On Mav 6th the First State Bank closed its doors. It was 
held that the plaintiff was entitled to recover the amount of the check 
out of the assets of the failed bank. 
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With reference to the fact that the check was used in a clearing house 
settlement, the court said: ‘‘The contention is made that because the 
$1,400 was exchanged for outstanding checks of the First State Bank no 
money was in fact collected, and that, therefore, the proceeds of the 
check did not go into the business or assets of the bank. It is claimed 
that the checks for which the $1,400 check was exchanged were debts 
of the bank and that the discharge of the debts, or the use of the money 
in payment of general indebtedness, did not operate to swell the estate 
or bring the fund within the rule of the authorities cited. In our opinion, 
the process employed by the banks in striking balances and making 
settlements between them of the day’s business is not to be regarded as 
the payment of debts. Each bank took up the checks of the other when 
they were presented by its own customer and the daily settlements were 
made in due course of business and as a matter of convenience. The 
First State Bank could have taken up the checks of the Bank of Com- 
merce, presented them at the counter of the latter and obtained the 
currency for them, and the Bank of Commerce could in turn have car- 
tied the checks which it had taken up to the First State Bank and col- 
lected the currency over the counter of that bank. To avoid incon- 
venience and needless labor, a plan of clearances and settlements, here- 
tofore described, was adopted, and as it was done in the regular course of 
business, it is to be regarded as an improved method of carrying on the 
banking business, rather than as the mere discharge of debts. If the 
currency had been collected from the Bank of Commerce, placed in the 
till with other moneys of the First State Bank, used generally in paying 
the checks of depositors, making loans and discounts, buying and selling 
exchange and had gone into the general business of the bank, it would 
have been conceded that the fund had increased the assets of the bank 
and had augmented and bettered the estate which went into the hands 
of the receiver. In our view the plan of exchanging checks and making 
clearances fs substantially the same as if the cash had been paid for the 
check and then mingled and used with the other moneys and assets of 
the bank in carrying on its general business.” 

(To be continued.) 





Modern Banking and Trust Company Methods 
BY 
WILLIAM McCHESNEY MARTIN, A.B., LL.B. 
CHAPTER XVII. (Continued). 


SAVINGS BANKING BY MAIL. 


One of the features of the savings business, which is fast being de- 
veloped, is banking by mail. Banks and trust companies are more and 
more realizing the possibilities of this field of activity, and are giving it 
special attention. Many have already developed quite an extensive 
business of this kind. 


ADVANTAGES OF BANKING BY MAIL. 


In the days of the stage-coach, when travel was slow and unsafe, it 
was impracticable to carry on banking by mail. However, with our 
present rapid transportation facilities and the modern United States 
mail service, with free city and rural delivery, banking may be done 
by mail quickly and conveniently, and with practically as much safety 
as in the ordinary way. A depositor may now transact business with 
a bank anywhere he chooses, and do it as easily as if the institution were 
right at his door. Many people prefer to do their banking business in 
this way, because they find that it saves them time and trouble, as well 
as expense. They do not have to make a trip to the bank, and probably 
stand in line to await their turn when they get there, but all they have 
to do is to send a letter to the bank, making known their wants, and it 
receives prompt attention. This costs only a few cents postage, con- 
sumes very little time, and saves a great deal of effort on the part of the 
depositor. 

Owing to the characteristics of savings accounts, they are especially 
suited to be handled by mail. As a rule, the transactions affecting a 
savings account are not numerous, and it is not necessary to render 
periodical statements to the savings depositors who do their banking 
by mail, as their pass books serve this purpose. Thus it does not entail 
a great amount of work or expense on the part of the bank to handle 
such accounts in this way. 

SPECIAL FACILITIES FOR HANDLING THE ACCOUNTS. 


Some banks use the same forms for handling savings accounts by 
mail as for the transactions over the counter. However, most banks 
which transact a large amount of such business, have special facilities 
for taking care of savings accounts by mail. Special forms and methods 
are used which not only better safeguard the bank and enable the work 
of handling the accounts to be done with the minimum amount of 
correspondence and labor, but also make banking by mail more con- 
yenient for the depositors. As this is a matter which concerns every 
institution transacting a savings businesss, we will consider some of the 
up-to-date forms and methods used in handling savings accounts by 
mail. 
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OBTAINING NEW ACCOUNTS. 


Of course, most of the savings accounts which are handled by mail 
come from people who live outside of where the bank is located, though 
many of the local residents also avail themselves of this privilege. Some 
of them are obtained through the solicitation of customers of the bank, 
but the majority of such accounts are secured through advertisements 
in out-of-town newspapers and local publications. Such business is 
also often the result of depositors moving away from the location of the 
bank and continuing to do their banking business with it by mail. 

A good plan for securing this kind of business is to prepare a booklet, 
describing in detail how to bank by mail, and then advertise that it will 
be sent free to anyone upon request. Such advertising generally brings 
inquiries from various parts of the community. As the requests are 
received, the booklet is promptly sent to the persons asking for it, with 
a short personal letter. By the use of this booklet, a great deal of cor- 
respondence is saved, and the information is presented to the inquirers 
in a clear, concise and uniform manner. 

The booklet should contain an explanation of the process of opening a 
Savings account and of making deposits and withdrawals by mail, and 
should give the regulations of the bank governing savings accounts. 
It is also well to call special attention in it to the interest allowed and 
the advantages of a savings account, and the strength and management 
of the institution soliciting the business. For the. convenience of the 
prospective depositor in opening an account, it is also a good idea to 
have a form printed on one of the pages of the booklet, reading similar 
to the following: 


NO LETTER REQUIRED. Simply fiill out, enclose in 
an envelope and mail the slip below to the 


NATIONAL BANK OF PROSPERITY 


NATIONAL BANK OF PROSPERITY 
Gentlemen: 
ES EEO CCT FELT REET 
(Fill in form of remittance, such as ‘‘currency,” “draft” “money order,” etc.) 
Amount $........payable to your order, with 


which I desire to open a savings account in the name of 


Jobn Smith, Jr., or John Smith and/or Mary Smith.) 


Yours truly, 

Signature 

Post Office Address 
tne aes ote sine an ba be oe 
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OPENING A SAVINGS ACCOUNT BY MAIL. 


If the prospective depositor decides to open an account, he fills out 
the above form, detaches it from the booklet, and forwards it with his 
remittance to, the bank. The remittance may consist of a post-office 
money order, express money order, check or draft, or currency. If 
currency is sent, it should be forwarded to the bank by express or regis- 
tered mail. 

Of course, it is not necessary for the depositor to use the form above 
shown unless he so desires. A letter addressed to the bank, giving the 
necessary information, will serve the purpose as well. 

Upon receipt of the above form or letter, containing the proper in- 
formation, together with the deposit, the bank sends the depositor a 
card for his signature, and a savings pass book, showing the amount of 
the remittance placed to his credit. The forms of signature card and 
pass book used for banking by mail are usually the same as those used 
for the other accounts. Specimens of these were shown in the beginning 
of this chapter. 

This signature card the depositor signs, filling in the information re- 
quested on it, and returns it to the bank, for indentification purposes. 
The pass book he retains as evidence of the deposit. 


MAKING SUBSEQUENT DEPOSITS BY MAIL. 


In making subsequent deposits, it is the practise in some banks to 
require the depositor to send in his pass book each time, so the amount 
of the deposit may be entered in it. However, in order to lessen the 
expense of postage and avoid the possibility of losing the book in the 
mails, a system is now used in many banks and trust companies whereby 
it is not necessary for the depositor to send in his pass book each time 
he wishes to make a deposit. This is effected by using a deposit ticket, 
arranged in duplicate, as shown in the following illustration: 


REMITTED TO 
THE PROGRESSIVE TRUST COMPANY 
SAVINGS DEPARTMENT 
ia PASS 
BOOK NO 
EE SE non ow adn vebwag on det hear adaed vob rakaews ae 


(Name in Pass book) 


A eT MEE eT at T) Ce MENT, SHOR Sr a ep 
— 


In remitting by mail, please fill 
in boths forms B and C: 


| 
. 
| 
| 
: 
| 
| 
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REMITTED TO 
THE PROGRESSIVE TRUST COMPANY 
SAVINGS DEPARTMENT 


t+ PASS 


TERESI ER aS i RO a OO 
(Name in Pass book) 


” This Duplicate will be entered 
on Pass Book when presented. 


Do you need forms B and C. 


The depositor fills out both Forms B and C, when he wants to make a 
deposit, and forwards them to the bank with his deposit. He retains 
his pass book. The bank then returns to the depositor Form C, signed 
by the teller, as an acknowledgment of the deposit. These duplicate 
deposit slips the depositor keeps until he sends his pass book in or pre- 
sents it at the bank in person. They are then entered in his pass book, 
together with the amount of interest, if due. 

MAKING WITHDRAWALS BY MAIL. 

When a savings depositor wishes to withdraw money by mail, he 
fills out a withdrawal slip and sends it with his pass book to the bank, 
stating whether he desires a check, currency, or a money order. It is 
the usual custom to require the pass book to be presented to the bank 
each time a withdrawal is made, so the amount of the withdrawal may 
be entered in it. It is a good plan to have a special form for the use of 
depositors in making withdrawals by mail, so that all the depositor has 


(WITHDRAWAL SLIP) 
(Face) 


(This line is filled in by the Company.) Charges 
SEE INSTRUCTIONS ON THE BACK OF THIS FORM 
NATIONAL BANK OF PROGRESS 


SAVINGS DEPARTMENT 
Pass Book No. 
a a. 5a ae ea Sw dias ee 


DOLLARS CENTS 
arr a 


low, in the manner following not stricken out: By Check to my order. Cur- 
tency by Registered Letter. By Money Order. Currency by Express. 


Balance after this withdrawal, Sig. Exd. by 
Maseka bw scass 
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(Back) 
NATIONAL BANK OF PROGRESS 


When depositors at a distance wish 
us to send money to them at their ex- 
pense and risk the following directions 
must be carefully followed: 

The Pass Book must always be sent, 
as our regulations forbid us to pay 
without it. Direct the envelope as 
above; it is not necessary to put on 
the name of any officer. 


Strike out all the ways of sending, 
except the one you wish employed. If 
it is necessary to send in any way not 
mentioned, strike out all and write in 
the directions; forexample: ‘By bill of 
exchange on London,”’ in case of a per- 
son abroad. 

Payment by check is the best and 
cheapest way, provided you have fa- 


Fill out the form on the other side of 
this paper, but not the figures on the 
top line. Give the date. Write the 
number of dollars unless you want 
ALL; in that case write ‘‘THE FULL 
AMOUNT.” 


cilities for using or cashing the check. 
For directions how to Deposit by 

mail, read our booklet, ‘‘Savings De- 

posits by Mail,”’ sent on application. 


YOU MUST NOT GIVE OUT CHECKS ON OUR SAVINGS DEPARTMENT. WE CANNOT PAY 


WITHOUT THE PASS BOOK. IT IS AGAINST OUR REGULATIONT. 
to do is to designate what he wants and sign his name. Such a form is 


shown in the above illustration. 


EXPENSE OF HANDLING SAVINGS ACCOUNTS BY MAIL. 
It is the practice in some banks to require the depositors to pay the 


cost of postage in connection with handling their accounts by mail. 
Such instructions are sometimes printed on the forms used by the bank. 
However, where the account justifies, many banks bear this expense 
of postage, registration, etc., feeling that it is good policy to do so. 

Some banks have devised certain forms for use in this connection, so 
as to save correspondence. For instance, if a depositor sends in his pass 
book and withdrawal slip, asking for $10 in currency, to be sent by regis- 
tered mail, but fails to enclose money for the registration fee and postage, 
or does not include this amount in his withdrawal slip, the bank adds 12c. 
to his withdrawal slip and deducts it with the $10. from the amount to 
his credit, advising him of the transaction on a form reading as follows: 

“In accordance with your request for $10, received this day, we enclose 
the amount in cash, and to cover the expense of registering by mail, we 
have added 12c to your withdrawal slip, which increased amount is 
entered in your pass book.” 

Other forms are provided to meet other contingencies, and in this way 
a great deal of correspondence and labor is saved. 

In this chapter, it has been the writer's purpose to give, in a brief way, 
an explanation of the operation of savings banks and savings depart- 
ments, and to present the best forms and methods used in our modern 
institutions. 

It would be impracticable in this work to consider all the detailed 
operations and minor forms used, but the principal one have been given 
and they should suffice for a general understanding of the operation of 
an up-to-date savings department. 

(To be continued.) 





This department places at your service able legal talent 
a.id experts on banking and financial matters. Inquiries 
trom our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


MORTGAGE COVERING FUTURE ADVANCES. 


MissourI, June 1, 1916. 


Editor, Banking Law Journal, 

DEAR Sir:—Will you kindly advise me through your publication whether or 
not a Mortgage or Deed of Trust is binding when drawn to ‘‘secure such indebted- 
ness as they may now owe the said bank and such indebtedness as may be hereafter 
contracted on or before the first day of December, 1916, not exceeding in all a 
total of ten thousand dollars together with interest thereon at the rate of seven 
per cent per annum from date until paid.”’ 

If such obligation would be binding, and sufficient notice to the public, and you 
have a better form I would be pleased to have you publish it. 

Yours very truly, CASHIER. 

Answer:—A mortgage or a deed of trust drawn to secure future ad- 
vances is valid. In a very few jurisdictions such mortgages are declared 
by statute to be invalid, but there appears to be no such statute in the 
state of Missouri. The mortgage becomes notice to the public when it 
is duly placed on record. 

On the question of a mortgage to secure future advances, it is said 
in 27 Cyc. page 1069: ‘‘A mortgage may be made as well to secure 
future advances or loans of money to be made by the mortgagee to the 
mortgagor as for a present debt or liability and if executed in good faith 
it will be a valid security. It may also be made to cover goods thereafter 
to be sold to the mortgdgee, or for the payment of future accruing 
accounts between the parties and is equally valid although the advances 
are to be made in building materials in lieu of money. Nor is it essential 
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that the mortgagee should be absolutely bound to make the contemplated 
advances; between the original parties, at least, the mortgage will 
be a valid security although the making of advances was left to his 
option or discretion. And the validity of the mortgage is not necessarily 
impaired by the fact that it does not show upon its face the real char- 
acter of the transaction; although it recites an existing debt as its 
consideration, it may be shown that it was intended to cover future 
advances and the mortgagee can receive the amount actually advanced 
up to the time of enforcing the security.” 

On the question of the validity of a chattel mortgage on future advances 
the following statement is made in Griffin & Curtis on Chattel Mort- 
gages p. 47: “A mortgage given to secure future advances is not 
fraudulent or void. It is valid though not operative, as a general rule, 
until the advances are made. In the meantime, the property is exposed 
to the claims of the third parties. 

‘Frequently mortgages are given to secure both a present indebtedness 
and advances to be subsequently made. Such a mortgage is not fraud- 
ulent and may be enforced for the amount actually due. When free 
from fraud, it is valid, not only as between the parties, but as against 
creditors and other third parties. But it is valid only to the extent of 
advances made in good faith before a creditor or other third party 
acquires a subsequent title toorlien upon the property. It has been held 
that a mortgage for future advances or liabilities will cover such only to 
the amount specified in the mortgage. It is not necessary, however, 
that any amount be specified in such a mortgage.”’ 

In Tiffany’s Form Book, which is the latest and in all probability 
the best compilation of legal and business forms, the following clauses 
are given for insertion in a mortgage covering future advances: 

“Recital as to future advances. And whereas, the said party of the 
second part may hereafter during the continuance of these presents 
make further advances to the said party of the first part, and it is in- 
tended that the same, with interest, shall be secured hereby. 

“Proviso for payment of debt and advances. Provided, nevertheless, 
that if the said party of the first part, his heirs, executors, adminis- 
trators, or assigns, shall pay to the said party of the second part, his 
executors, administrators, or assigns, the said principal sum and interest 
according to the terms of the said promissory note, and also pay to him 
or them on or before the day of such further sum or sums 
of money, if any, as the said party of the second part may hereafter 
during the continuance of these presents advance to the said party of 
the first part on the security hereof, with interest on such further sum or 
sums from the time when they may be respectively advanced at the 
aforesaid rate, payable semiannually on the days of 
and in each year until such sum or sums so advanced shall 
have been respectively and fully paid, and perform and observe all 
the covenants and agreements on the part of the mortgagor herein 
contained, then these presents shall be void.’” 
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PLACE OF SIGNATURE ON NOTE. 
New York, May 5, 1916. 
Editor, Banking Law Journal, 

DEAR S1r:—I would like to have your opinion on the following matter. 

Is it necessary that the signature on a note be at the very bottom of the instru- 
ment? Suppose, for instance, that the due date was written below the signature; 
would it follow that the due date would constitute no part of the note? Or suppose 
that the words in a note providing for interest were written on a line further down 
on the note than the line on which the signature were written; would this have 
any effect as to the interest which the note would carry? 

Yours very truly, VICE-PRESIDENT. 

Answer :—The fact that the signature on a note is not written at the 
very bottom of the note, or that the other parts of the note appear fur- 
ther down than the place at which the signature is written, is immaterial. 
The only question is whether the signature is placed on the note for the 
purpose of operating as a signature and whether the person signing it 
intended at the time of placing the signature on the note to be bound 
thereby. 

The following quotation is taken from Volume 6 of Ruling Case 
Law, p. 641, and while it refers to contracts generally, it covers the 
point raised here: “‘A party is bound by a written contract though his 
signature does not appear at its end. If his name, written by himself, 
appears in any part of the agreement, it may be taken as his signature 
if it was written for the purpose of giving authenticity to the instrument.” 


BOOK REVIEW. 


PRINCIPLES OF MONEY AND BANKING, BY HAROLD G MOouLTON, has recently been 
published by the University of Chicago Press, Chicago, Ill: The book which con- 
tains 542 pages, consists of a series of selected materials with explanatory intro- 
ductions intended for the study of economics. The work is divided into two parts, 
part one dealing with money, and part two being devoted to banking. Part one 
is divided into eight chapters as follows: The Pecuniary Organization of Society, 
The Origin and Development of Money, Early Expedients for Increasing the Cur- 
rency, The Standard Question—Bimetallism, Government Paper Money, The 
Silver Movement in the United States, The Control of Price Levels, The Existing 
System of the United States and Principles of Regulation. The eleven chapters 
which make up part two are: The Various Forms and Services of Banking, The 
Nature and Functions of Credit, Instruments of Commercial Credit, Principles of 
“Commercial’’ Banking, Relations between Banks, The Regulation of Banking, 
The Federal Reserve System, Co-operative Banking Agencies, Agricultural Credit, 
Investment Banking Institutions, The Interrelations of Financial Operations. 

While this presents the merest outline of the book, it serves to give an idea of 
its broad scope and admirable arrangement. It is a work of exceptional] value to 
students and anyone interested in the economic side of money and banking. The 
price of the book, bound in cloth, is $3.00 net postage. 








AMERICAN BANKERS ASSOCIATION CONVENTION 


AMERICAN BANKERS’ ASSOCIATION CONVENTION. 


The New York State Bankers’ Association has completed arrangements under 
which the New York Central Railroad will run three special trains over its lines 
to the Forty-second Annual Convention of the American Bankers’ Association, 
to be held in Kansas City, September 25-30, 1916. These trains are intended for 
the accommodation of bankers and their friends from New York, New England, 
New Jersey, Pennsylvania, and the South. The trains will consist of all steel equip- 
ment of the latest construction and each special will be accompanied by a repre- 
sentative of the traffic department of the railroad, an additional assurance that 
those on board will enjoy the very best that this great railroad can give. 

Each of the specials will take a different route, one turning northwest from 
Chicago and traversing Wisconsin, Minnesota, North Dakota, and Montana, and to 
the northern entrance of Yellowstone National Park, where the passengers will 
leave the train for a coaching trip through the Park. Another special will travel 
around by way of the Rocky Mountains National Park (Estes Park) and the 
Colorado Rockies. The third train will go direct to Kansas City and return. 

The White Section, which leaves Grand Central Terminal, New York City, at 
1 p.m. on Saturday, September 9th, will take the Yellowstone Park trip, known 
as Tour A. After passing through the beautiful Northwest country, the White 
Special will arrive at Gardiner, Mont., the northern entrance to Yellowstone Park, 
at 10 a.m., Tuesday September 12. The party will leave the train at this point 
and transfer to stages for the trip to the Mammoth Hot Springs Hotel where the 
rest of the day and night will be spent. While at the hotel, the members of the 
party will have an opportunity to pack their grips and suitcases with necessary 
apparel for the trip through the Park. The trunks will then be sent back to Gar- 
diner and placed in the baggage car to be forwarded to Yellowstone station, the 
western gateway, at which point the party will leave the Park and board their 
special. 

The coaches will leave Mammoth Hot Springs at 8 a.m., September 13, and make 
a complete tour of the Park extending over five days. The extraordinary attrac- 
tion of Yellowstone Park is probably found in its unusual diversity of natural 
phenomena, something not to be seen within the same area in any other part of 
the world. It is a land of streams and water falls, geysers and hot springs, diver- 
sified by mountains, hills, valleys and lakes. The route of the stage is along the 
beautiful Madison River, passing the Madison Canyon, Falls of the Fire Hole, 
Lower Geyser Basin, Fountain Geyser, etc., on the first day. The trip is one which 
brings out to its fullest every natural beauty of the Park, and overlooks no point 
of interest. The party leaves Yellowstone at the western gateway at 7 p.m., on 
Sunday, September 17. 

September 21st and 22d will be spent at Colorado Springs, the passengers dining 
and lodging at the Antlers Hotel. At Denver on the 23rd a special trip to Silver 
Plume will be taken, returning by the Georgetown loop. The arrival at Kansas 
City is scheduled for September 24th at 5 p.m. 

The Red Section, taking Tour B, leaves New York City at 5.30 p.m., on Septem- 
ber 21st, and arrives at Kansas City on the evening of September 23d. After 
the close of the convention, the Red Special journeys to Colorado Springs, which 
place the party will leave during the night of October 3rd, arriving at Denver at 
7 a.m. on the 4th. A special trip from Denver, to Silver Plume will be taken, the 
train leaving Denver the following morning. From Lyons, the trip to Estes Park 
will be made by automobile. October 6 and 7th will be spent at the Park. On 
the return trip, the Red Special arrives at New York City at 9.20 a.m., October 10th. 

The Blue Section, taking Tour C, leaves New York City at 12:30 p.m., Septem- 
ber 23d, arriving at Kansas City on the 24th at 9:15 p.m. Members of Tour C 
may if they wish, extend their trip to Estes Park, Colorado, along with Tour B. 
In other words, Tours B and C will merge at Kansas City. Members of either 
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tour may include the Estes Park trip, as shown on the schedule of Tour B, or 
make the return trip to the East direct, according to the Tour C schedule. Com- 
plete routing, however, must be decided upon before leaving the original starting 
point. After the convention, the Tour C train leaves Kansas City at 6 p.m., 
September 30, arriving at New York at 9:20 a.m., October 2. 


CREDIT MEN’S CONVENTION. 


The 21st annual convention of the National Association of Credit Men, recently 
held at Pittsburgh, was by far the largest and in every way the most impressive 
meeting in the association’s history. The number registered at the convention 
was 1540, 200 more than at any previous convention. 

The reports to the various committees indicated the excellent work and the 
wonderful progress made by the association since its last convention. Probably 
the most notable achievement was the raising of the $25,000 fund for the prose- 
cution of fraudulent failures, this amount being pledged for the next five years. 
The report of the bankruptcy law committee was one heard with great interest 
and the amendments to the bankruptcy act recommended by the committee were 
enthusiastically received by the association. 

The convention presented a program of notable speeches. The address of 
Dr. W. M. Davidson, Superintendent of Public Instruction of Pittsburgh was a 
masterpiece of oratory and fine thinking. 

On the second day the convention was aroused to a high pitch by the eloquent 
appeals directed to the nation’s business men by Governor Joseph W. Folk, 
counsel of the State Department, and the Hon. William A. Prendergast, whose 
subject was ‘‘Patriotism in Business.’”’ F. M. Gettys of Louisville also came back 
to the Association in this session, making an address on “‘Unconscious Results.” 

Mr. John E. Rovensky, vice-president of the National Bank of Commerce of 
New York, addressed the Association, taking for his topic ‘‘ Present Economic 
and Credit Conditions in South America." In his address, Mr. Rovensky described 
the geographical divisions of the South American Continent. After touching 
upon the government credit of the different countries in South America, he re- 
ferred to the banking credit, a subject in which his audience was more deeply 
interested. He pointed out that we in this country are apt to greatly under- 
estimate the importance of South American banking institutions. By way of 
illustrating this, he stated that Buenos Aires has a large number of local banks 
of excellent standing, one of which has a capital and surplus of $50,000,000, and 
fifty branches throughout Argentina. While this bank is seldom heard of in the 
United States, it is one of the most influential organizations in Argentina, and its 
officers and directors are amongst the leading citizens of the Argentine. 

Mr. Rovensky analyzed in an interesting manner the South American character. 
They are a people of high-strung temperament and they value their honor above 
allelse. But it is a singular fact that in practically every instance, once a man has 
committed a breach of their code of honor, he becomes a moral wreck. 

Mr. Rovensky made the statement that losses in connection with South American 
mercantile risks have been largely due to the negligence of the American merchant 
in failing to obtain sufficient information regarding the standing of his customer. 
To quote from his remarks on this point: 

“I venture to say that, if the same negligence was practised in connection with 
selling goods in any State of the Union, losses just as great would occur. It isa 
singular fact that merchants who would not think of making a shipment to a State 
200 miles away without making a thorough credit investigation will ship a bill 
of goods to South America on an inquiry resulting from a magazine advertisement, 
simply because the South American concern states that shipment may be made on 
‘sight draft bill of lading attached’ conditions. Fraudulent concerns in South 
America have made a regular business practise of ordering everything and any- 
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thing that they could obtain from American concerns on these terms. When the 
shipment arrives in South America they refuse to pay the draft, stating that the 
goods are not up to specifications and either offer to pay a ridiculously small amount 
for the goods or to take them ‘on consignment.’ The American shipper is then 
faced with the choice of either paying freight both ways on the goods or taking 
a loss and generally elects the latter.”’ 

In closing his remarks, Mr. Rovensky referred to the various sources from which 
information with reference to the credit of South American customers can be 
obtained. 

The following were elected officers of the convention Yor the year 1916-1917: 
Charles D. Joyce of Philadelphia, Pa., president, S. J. Whitlock, Chicago, II!., 
first vice president, Frank S. Flagg, New York, N. Y., second vice president. 


S. E. WARD MADE OFFICIAL OF N. Y. STATE BANKERS 
ASSOCIATION. 


Stevenson E. Ward, vice president of the National Bank of Commerce of New 
York City, was elected vice-president of the national bank section of the New York 
State Bankers’ Association at a recent meeting of the executive committee. Mr. 
Ward succeeds in office J. S. Alexander, who has resigned. Mr. Alexander decided 
to tender his resignation because he felt that, by reason of his duties as president 
of the National Bank of Commerce and chairman of the clearing house committee 
of the New York Clearing House Association, it would be impossible for him to give 
a sufficient amount of time to the work. 


CORN EXCHANGE JOINS FEDERAL RESERVE. 


The Corn Exchange Bank of New York City has issued a statement announcing 
that it has applied for admission to the Federal Reserve system and has been 
admitted upon terms which the bank considers favorable. The announcement 
goes on to state: ‘‘ Our status as a State Bank is maintained with all the principal 
privileges we now enjoy. 

‘* Whatever feeling of disapproval and distrust of the system we may have had 
has been put aside in the larger view that the Federal Reserve system has come to 
stay, and it becomes a duty not to oppose it, but to co-operate to its improvement. 

‘“ This we believe can best be done by a full membership. and our motive in 
joining is to contribute our share to its resources and to associate ourselves with 
other leading banks of the country in developing the system. 

‘“* We have been pleased with the courtesy and co-operation with which we have 
been met by the Federal Reserve Board and the Federal Reserve Bank of this 
district.” 

Later, the following statement concerning the application and admission of the 
Corn Exchange was issued by the Federal Reserve Bank of New York: 

‘* The officers of the Federal Reserve Bank expressed themselves as greatly pleased 
with the action of the Corn Exchange Bank in taking membership in the Federal 
Reserve system, thus bringing to it the resources of this strong and influential 
institution, and were especially gratified because of the fact that the Corn Ex- 
change Bank has taken this action only after the most careful and exhaustive con- 
sideration of the advantages of their connection with the Federal Reserve system. 

_‘ They also indicated their belief that this action on the part of the Corn Ex- 
change Bank will undoubtedly have considerable influence on other state banks 
and trust companies that have similar action under consideration. 

“The Corn Exchange Bank is the second State institution in this district to 
become a stockholder of the Reserve Bank, the Broadway Trust Company having 
joined the system during 1915.” 
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The Corn Exchange with more than 120 million dollars in deposits is the largest 
state bank in the United States and is the pioneer of branch banking inthe city of 
New York. On March 20, 1899, it opened its first branch and it is now operating 
36 branches in Greater New York. 

The statement of the bank’s condition as of June 30, 1916, is one calculated 
to arouse feelings of pride in its officers and a sense of security in its patrons and 
customers. The bank continues to follow the policy recently inaugurated of issuing 
its statements of financial condition in a form intelligible to any person into whose 
hands the statement may come. The statement begins by reciting that the amount 
due depositors is $122,229,640, it then shows that the bank has assets amounting 
to $132,720,805, leaving a capital and surplus of $10,491,165. 


GUARANTY TRUST COMPANY’S FOREIGN TRADE BOOKLET. 


The Guaranty Trust Company of New York has just issued a forty-eight page 
booklet under the title ‘‘ How Business with Foreign Countries is Financed.” 
The booklet is attractively gotten up and is particularly acceptable at this time 
when America’s foreign trade is making such enormous strides. The book is a 
fund of extremely valuable information and is bound to be appreciated by all 
in any way interested in matters pertaining to foreign commerce. Toa large extent, 
it is made up of reproduction of drafts, cable orders, ocean bills of lading, invoices, 
letters of credit, acceptances, certificates of various kinds, and other instruments 
used in drawing on foreign countries and making remittances abroad. 


N. W. HALSEY & COMPANY BOND OFFERINGS. 


In a circular of special offerings recently issued by N. W. Halsey & Co., of New 
York, appear a number of excellent investment propositions in the nature of cor- 
poration, municipal and railroad bonds, among which are the following: 

Corporation Bonds: New Jersey Power & Light Co. first 5’s, due Feb. 1, 1936, 
yielding about 5.08; California Gas & Electric Corporation, unifying and refund- 
ing 5’s, due Nov. 1, 1937, yielding about 5.14; United Light & Railways Co. first 
and refunding 5’s, due June 1, 1932, yielding about 6.01. 

Municipal Bonds: Reading, Pennsylvania, 4’s, due July 1, 1921, 1926, 1931, 
yielding about 3.75; State of South Carolina 4’s, due Jan. 1, 1952, Opt., 1932, 
yielding about 4.90; Chicago, Illinois, sanitary district 44s, due Dec. 1, 1929-35, 
yielding about 4%. 

Railroad Bonds: Pennsylvania R. R. Consolidated 4}’s, due Aug. 1, 1960, yielding 
about 4.25; Chicago, Milwaukee & St. Paul Ry. general 4’s, due May 1, 1989, 
yielding about 4.40; Atchison, Topeka & Santa Fe Ry. adjustment 4’s, due July 
1, 1995, yielding about 4.70. 


NEW DEPARTMENT FOR BANKERS TRUST. 


The Board of Directors of the Bankers Trust Company, of New York City, at 
a recent meeting, elected Albert H. Marckwald and Albert A. Tilney, Vice- 
Presidents. Under their direction the Company will organize and develop a new 
department for the purchase and distribution of securities. Up to the present time 
the Bankers Trust Company has confined its activities in the security market 
largely to purchases and sales for its own account, but the growing demands of 
its customers and correspondents for advice and assistance in regard to investments 
have made necessary the broadening of this field of the Company’s activities. 

Albert A. Tilney has been connected with the Company since August as Assistant 
to the President, prior to which time he had been connected with the firm of Harvey 
Fisk & Sons, first as its Boston representative and, since 1904, as a member of the 


firm. 
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Albert H. Marckwald joined the New York Stock Exchange in 1904 and has 
been a member of the Governing Committee since 1915. In 1907, prior to which he 
was connected with the firm of Harvey Fisk & Sons, he and the late J. Bradley 
Cumings formed the firm of Cumings & Marckwald which is now being succeeded 
by Richard Whitney & Company. At the meeting the directors accepted 
the resignation of Harold B. Thorne who became a Vice-President of the Bankers 
Trust Company when it absorbed the Mercantile Trust Company, in which he 
had held a similar position for many years. 


BROADWAY TRUST COMPANY BOND CIRCULAR. 

In the circular of July 10, 1916, issued by the investment bond department of 
the Broadway Trust Company of New York City, appear a number of attractive 
offerings among which may be mentioned: 

City of New York 44's, due June J, 1965, yielding about 4.10. 

Pennsylvania Railroad Co. general mortgage 44's, series A., due June 1, 1965, 
yielding about 4.40. 

Chicago Union Station Company first mortgage 4}'s, due July 1, 1963, yielding 
about 4.50. 

General Electric Co. debenture gold 5’s due Sept. 1, 1952, yielding about 4.70. 

Swift & Company first mortgage S. F. 5’s, due July 1, 1944, yielding about 4.95, 


ENLARGED QUARTERS FOR ATLANTIC NATIONAL. 

Atlantic National Bank of New York City is preparing to occupy considerably 
enlarged quarters at 257 Broadway, where it has been located since its foundation 
over ninety years ago. 

All of the ground floor at this address has been converted into one large banking 
chamber and the basement has also been enlarged and altered‘to suit Atlantic 
needs. 

In addition space has been taken ontwo upper floorsat this address for the 
transit and credit departments. The alterations will be completed sometime in 
July. 

In the past two years deposits of Atlantic National Bank have doubled and un- 
divided profits show a considerable increase. The bank recently declared an 
extra dividend of 1% in addition to the regular semi-annual dividend of 3%. 

About two years ago control of Atlantic National Bank passed to the Kountze 
interests, well known in banking circles of the country, and this action of the 
directors is of especial interest since it indicates something of the progress being 
made by the management. 


WHAT THE BANKS THINK OF THE FEDERAL RESERVE ACT. 

The Guaranty Trust Company, of New York City, has recently made a com- 
prehensive canvass among the banks of the United States, both members and non- 
members of the Federal Reserve system, asking for their candid opinion of the 
Federal Reserve Act and of its direct result on themselves and their community. 
The substance of the 5,344 replies which were received is compiled and tabulated 
and issued in circular form by the trust company. Twenty-seven hundred and 
nine of the replies received came from member banks, 2,635 from state banks and 
trust companies. - The result of the canvass shows that 1,760 were favorable to 
the law, 1,773 unfavorable, 1,811 non-committal. About 70% of the favorable 
replies received came from member banks and about 61% of the unfavorable 
replies were sent in by non-members. Previous efforts have been made to ascer- 
tain the attitude of the bankers of the country toward the enactment, but nothing 
heretofore done compares in thoroughness with the canvass conducted by the 
Guaranty Trust. . 
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It will probably not be very reassuring to the sponsors of the act to learn that 
the banks included in this canvass who pass unfavorably on the act, slightly out- 
number those who give it their approval. The circular issued by the trust com- 
pany merely sets forth the tabulated information as taken from the replies; it 
makes no comments and draws no conclusions. Those who are interested are left 
to place such construction as they will upon the information presented. 


THE UNION TRUST COMPANY,N. Y. 

A year ago this time the Union Trust Company reported deposits in the amount 
of $75,000,000. The report of this bank of its financial condition as of June 30, 
1916, indicates that this item has increased by more than 11 million dollars, the 
company now having deposits amounting to $86,886,667. 

Other items given in the report of June 30, 1916, are public securities at market 
value, $6,555,522; other securities at market value, $13,529,705; bonds and mort- 
gages, $1,271,500; real estate, $2,400,000; ldans on collateral, $50,057,063; bills 
purchased, $3,158,752; cash in vault, $6,850,823; cash in banks, $11,218,866; 
dividend accrued, $150,000; capital and surplus, $8,500,000. Total resources, 
$95,714,022. Lees 


NATIONAL BANKS SHOW IMMENSE GAIN. 

A statement issued on June 30th by the Comptroller of the Currency, shows a 
marvelous increase in the number of national bank depositors in the United States. 
On May 1, 1916, the number of depositors was 14,288,059. On June 30, 1910, 
when the last previous compilation was made, the depositors numbered 7,690,468, 
the increase during that period of time being 86%. 

Pennsylvania leads all of the states in the number of depositors, reporting 
2,021,878. New York comes second among the states, Illinois, third and Ohio, 
Texas and California follow in the order named. 

Tennessee shows the greatest percentage of increase. The increase during the 
six years since 1910 is 251 per cent, the state now having 257,509 national bank 
depositors. South Carolina comes second in this list and Oklahoma third. 

Throughout the entire United States the report shows that there is an average 
of 100 national bank depositors for every 704 people. It appears that in Penn- 
sylvania there are 100 national bank accounts for every 414 population. 


FIDELITY TRUST COMPANY 

The Fidelity Trust Company, of New York City, has been showing a continued 
and substantial growth in its affairs and is now in a flourishing condition that must 
be highly gratifying to its directors and stockholders. On July 1, 1914, this com- 
pany had deposits amounting to $8,856,000 and on July 1, 1916, the deposits had 
increased to $11,686,000, a gain of nearly 3 million dollars in a brief period of 2 years. 
At the present time this institution has resources amounting to more than 14 mil- 
lions. This increase in the company’s business represents a growth that is solid and 
enduring, the kind that comes to stay. The Fidelity has been under the manage- 
ment of Samuel S. Conover, its president, since its organization and its success is 
largely due to his experience as a banker and his untiring efforts in the interests 
of the bank. 

The directorate of the company is composed of some of New York’s most prom- 
inent bankers and business men. They are William B. Barnard, James Butler, 
Samuel S. Conover, Samuel Crooks, William C. Demorest, James M. Donald, 
Charles F. Droste, W. J. Fullerton, Frank A. Horne, Adolph Kastor, James H. 
Killough, Lee Kohns, Henry Kroger, Andrew H. Mars, Charles Henry Mattlage, 
Edward E. Morberly, Vincent S. Mulford, John W. Nix, John A. Philbrick, Alex- 
ander M. Powell, Stephen K. Reed, Charles E. Rushmore, George Henry Sargent, 
Hampden E. Tener, Edward H. Titus, Stephen L. Viele, D. W. Whitmore, John 
O. Williams, William Ziegler, Jr. ° 
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UNITED STATES MORTGAGE AND TRUST COMPANY 
ELECTS NEW OFFICERS AND CONTINUES TRUST 
COMPANY COMPILATON. 


The United States Mortgage and Trust Company of New York has recently 
made some important changes in its official staff. Mr. Joseph Adams, treasurer 
of the company was elected to the position of vice-president, succeeding Carl G. 
Rasmus, resigned from that office. Mr. Adams has been with the company 
for the past fourteen years and during that time has held various positions in the 
accounting department and in the loan department up until the time of his advanc- 
ing to the position of assistant treasurer in 1907. He held this position for a period 
of two years and in 1909 was made treasurer of the company. Mr. Adams also 
holds the office of secretary of the United States Safe Deposit Company. 


JOSEPH ADAMS, 
Vice-President of the United States Mortgage & Trust Co., New York 


Chauncey H. Murphey was elected to fill the position of treasurer vacated by 
Mr. Adams. Mr. Murphey has also been with the company for about fourteen 
years, and before his promotion to the position of assistant treasurer in 1912 
occupied the office of branch manager. 

Another important change in the official family of the United States Mortgage 
and Trust Company comes with the election of Henry L. Servoss as secretary of 
the company. Mr. Servoss has been associated with the company since 1896, 
and during the twenty years of his service he has held many positions of confidence 
and trust, and performed the many duties that have been placed upon him with 
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ability and efficiency. Within a comparatively short time after he became connected 
with the company, he was made manager of the 73d Street Branch. The extremely 
satisfactory record which he made in this position was responsible for his advance- 
ment to the management of the 125th Street Branch. He remained in that posi- 
tion until 1898, in which year he was appointed assistant treasurer, where he 
continued until April 28th of this year. 

The company also announced that Mr. John A. Hopper has been appointed 
manager of the 73d Street Branch and that Charles S. Andrews, Jr., has been 
made assistant manager. Mr. Hopper advances to his new position from that of 
assistant manager, while Mr. Andrews comes to the United States Mortgage and 
Trust Company from the New York Produce Exchange Bank where he served in 
the capacity of manager of that bank’s 86th Street Branch. 


HENRY L. SERVOSS, CHAUNCEY H. MURPHEY 
Secretary of the United States Mortgage and Trust Treasurer of the United States Mortgage and Trust 
Company, New York. Company, New York. 


Each year since 1903 the United States Mortgage and Trust Company has issued 
its book ‘“‘Trust Companies of the United States,’’ containing complete statistical 
and financial information concerning all of the trust companies in the country, 
including trust company stock quotations. dividend rates, tables and charts. 

It is very doubtful if any other work of this character is as highly prized by trust 
company officials. The extensive and reliable information which it contains is of 
the utmost value and this fact is fully realized by trust company men. The cur- 
rent issue is invariably retained upon the desk of the executive head of the com- 
pany and carefully filed for reference purposes upon receipt of a new volume. 

In view of the present cost of book making. the service performed by the United 
States Mortgage and Trust Company will be doubly appreciated by those fami- 
liar with the time and expense involved under the present economic conditions. 


en 
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FINANCIAL ADVERTISERS PARTICIPATE IN A. A. C. W. 
CONVENTION. 


For the first time since its organization as a departmental of the Associated 
Advertising Clubs of the World, the Financial Advertisers’ Association took part 
in the A.A.C.W. Convention. The convention which was held in Philadelphia, 
June 25-30, was opened by Franklin K. Lane, Secretary of the Interior and President 
Wilson spoke at the closing meeting. 

In his report, Mr. John Ring, Jr., of St. Louis, president of the Financial Adver- 
tisers’ Association, referred to the remarkable growth of this branch of the asso- 
ciated clubs during the few months of its existence. Already the club includes in 
its membership many of the largest banks, trust companies and investment bankers 
in the country. Mr. Ring pointed out that banking institutions are now devoting 
more time and attention to their publicity departments than ever before. 

Mr. Fs W. Ellsworth, Publicity Manager of the Guaranty Trust Company of 
New York, delivered an address on the subject ‘‘ Making Bank Advertising Pay.” 
By reason of his ability as a speaker and his thorough knowledge of financial 
advertising, Mr. Ellsworth always commands the undivided attention of his audi- 
ence, and his speech at Philadelphia was no exception. ; 

Mr. Ellsworth launched his discussion with the bald statement ‘‘ Bank Adver- 
tising does pay.’’ He qualified this with the observation ‘‘ It must be of the right 
sort, it must be done at the right time, and it must be kept up continuously.’’ 
In making an advertisement of the right sort, the banker should give the same care 
and'attention to its preparation that he would give to the making of a loan. He 
should not try to save time by merely inserting the bank’s card or its latest state- 
ment of financial condition. By way of describing the right sort of advertisement, 
the ‘speaker said: ‘‘ It seems to me that it should possess such characteristics as 
honesty, harmony, conservatism, and human interest. Obversely, advertising of 
the wrong sort can be identified by one or more of the antitheses of these qualities.”’ 

One of the most essential elements of a successful advertisement is human 
interest, which means that it ‘“‘should convey to the man on the other side of the 
countef the idea that the bank has something that he wants and needs, not that 
the ‘bank has something to sell him. I have a notion, based on several years of 
observation, that far too many bank advertisements are written from the stand- 
point of the bank rather than from the standpoint of the customer. There are far 
too ;mdfiy bank booklets that contain matter which obviously is of no primary 
interest, to the persons for whom they are intended.’’ Furthermore, advertising 
in order to pay must be done at the right time. Mr. Ellsworth illustrated this 
essential of good advertising by referring to the out-break of the European war, 
at which time shipping on the Atlantic Ocean was practically at a stand-still for 
sevéral weeks, resulting in many business houses having large amounts of idle 
funds tpon their hands. Seeing an excellent opportunity in this situation, the bank 
with which he is associated, immediately inaugurated an extensive campaign in 
the New York daily papers in the endeavor to secure some of these funds as de- 
posits. The result was shown in the shape of $1,800,000 worth of new business. 

Mr. C. L. Scovil, Sales Manager of Spencer, Trask & Co. of New York, spoke 
on “ Investment Advertising.’’ Mr. Scovil has had long experience in this partic- 
ular line and those who heard him were deeply interested in what he had to say. 

‘“‘ Advertising from the Viewpoint of the New York Stock Exchange "’ was the 
subject discussed by Mr. W. C. Van Antwerp, of the Board of Governors of the 
New York Stock Exchange. His topic was a timely one for the reason that the 
New York Stock Exchange recently enacted a rule limiting and _ restrict- 
ing members in the matter of advertising. Mr. Van Antwerp made an_ 
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eloquent plea in favor of the rule. He was followed by Mr. Herbert S. Houston, 
president of the Associated Advertising Clubs of the World, who took the opposite 
ground, contended that the attitude of the Stock Exchange was a narrow one 
calculated to hinder the distribution of sound investment securities and leave the 
field open to unscrupulous promoters who, according to government figures, have 
been defrauding the public out of $100,000,000 a year in various get-rich-quick 
schemes. 

Mr. H. M. Morgan of the American Trust Company of St. Louis, spoke of the 
marketing of farm mortgages. He also took a critical view of the recently enacted 
Stock Exchange rule. 

Mr. M. E. Holderness, of the Third National Bank of St. Louis, in his address, 
touched upon the objects and purposes behind the organization of the Financial 
Advertisers’ Association. During his speech, he read the Standards of Practice 
upon which the association is founded, and made a strong defense of the policy 
of broadening the field of financial advertising. 

Mr. E. St. Elmo Lewis of Detroit, delivered an excellent talk upon the construc- 
tive and educational functions of the Financial Advertisers’ Association. 

Forty-six financial institutions participated in an exhibit devoted to financial 
advertising. Two representatives of the N. W. Ayer & Son Advertising Agency 
acted as judges and made the following awards: 

First Award—Guaranty Trust Company, New York. 

Second Award—Guardian Savings & Trust Company, Cleveland. 

Third Award—Spokane and Eastern Trust Company, Spokane. 

Honorable Mention—Mercantile Trust Company, St. Louis. 

Honorable Mention—Potter Title & Trust Company, Pittsburgh. 

The following officers were unanimously elected: President, M. E. Holderness, 
Third National Bank, St. Louis; Ist Vice-president, G. W. Cooke, First National 
Bank, Chicago; 2nd Vice-president, J. C. Sims, Philadelphia Trust Company, 
Philadelphia; 3rd Vice-president, H. D. Robbins, 43 Exchange Place, New York; 
Secretary, N. B. Jackson, Cumberland Valley National Bank, Nashville; Treasurer 
O. Howard Wolfe, Philadelphia National Bank, Philadelphia. 

Mr. Frank J. McGrann of the Guaranty Trust Company of New York, in behalf 
of the Association, presented Mr. Ring, the retiring president, with a gold headed 
cane in recognition of his generous contribution of time to the interests of the Asso- 
ciation and the very efficient work he had done during his term of office. Mr. Ring 
then relinquished the gavel to the president-elect, Mr. Holderness, who thereupon 
took occasion to outline the plans of the Association for the coming year. 

On the opposite page is a group picture taken at the Convention. Among 
those in the picture are the following: 

David Craig, Leroy A. Mershon, F. W. Gehle, E. B. Wilson, John Ring, Jr., 
Retiring President; Fred W. Ellsworth, H. B. Powell, O. Howard Wolfe, Byron 
W. Moser, Miss Sarah E. Shaver, H. M. Morgan, H. D. Robbins, Griffin 
McCarthy, H. J. Haas, R. Reed Copp, N. Baxter Jackson. 

The 1917 convention will be held in St. Louis, Mo. A strong factor securing a 
meeting for St. Louis, was the handsome booklet prepared and issued by G. Prather 
Knapp, publicity manager of the Mississippi Valley Trust Company. 

The booklet is beautifully illustrated with half tone engravings printed in photo 
brown ink. In an entertaining and appealing manner, it describes the beauties 
of the scenery of St. Louis and.its immediate suburbs. It tells of its hotels and 
shops, its beautiful homes and churches. It speaks of parks and playgrounds for 
which St. Louis is noted and gives an interesting account of its many historic 
landmarks. It is the kind of a book which makes one feel that he has missed a 
great deal in not having visited St. Louis. 
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JAMES G. CANNON. 


James G. Cannon, of New York, one of the most respected and widely known 
bankers in the United States, died at his home at Golden Bridge, New York, on 
July 5th. Although Mr. Cannon had been in ill-health for a number of weeks 
prior to his death, his condition was not such as to create apprehension on the part 
of his relatives and friends, and the news of his death came quite unexpectedly. 

Mr. Cannon was born in 1858 at Delhi, Delaware County, New York, at which 
place he received his early education. He came to New York when a boy and took 
up his studies at the Packard Business College. After leaving that institution, 
in 1876, he entered the Fifth Avenue Bank of New York City as a messenger, 
being then eighteen years of age. Five years later he was made assistant cashier 
of the bank, and in 1885, he was made cashier and elected a director. He left 
the Fifth Avenue Bank and became vice-president of the Fourth National Bank 
in 1890, and after holding that office for twenty years was elected president of the 
Fourth National in 1910. Mr. Cannon retained the position of chief executive 
of the Fourth National until 1914 at which time that bank merged with the Mechan- 
ics and Metals National Bank. 

During his life, Mr. Cannon held many positions of honor, among them the 
presidency of the New York State Bankers Association, and at various times has 
been a director of several of New York’s largest financial institutions. He was 
well known as a writer on subjects pertaining to banking and his work on “‘ Clearing 
Houses "’ is an acknowledged authority on that subject. At the time of his death 
Mr. Cannon was vice-president and member of the Executive Committee of the 
New York Chamber of Commerce. Among other positions held by him at that 
time were directorships in the Fifth Avenue Bank, Fidelity Trust Company, 
Guaranty Company of North America, Security Bank, Metropolitan Trust 
Company, and the United States Casualty Company. He was alsoa trustee of the 
Franklin Savings Bank and of New York University, and Chairman of the Board 
of Directors of H. W. Johns-Manville Co. 

Mr. Cannon is survived by his wife, a son and two daughters. 


WILLIAM PENN HOTEL PITTSBURGH. 


Pittsburgh can now boast of one of the finest hotels in the world, the new William 
Penn, located in the business section of the city. 

It is a twenty-story structure, absolutely fire proof. It has 1000 rooms and 
every sleeping room has a bath. It is operated on the European plan, rates $2.50 
per day and upwards. 

Mr. C. A. Blanchard, one of the best hotel men in America, is the manager. 
A view of the exterior of this magnificent hostelry can be seen on another page of 
this issue. 


IRVING NATIONAL ELECTS OFFICERS. 


The Board of Directors of the Irving National Bank, New York, has appointed 
W. R. Wilson and G. B. Rickenbaugh, Assistant Cashiers. 

Mr. Wilson entered the employ of the Institution when it was the New York 
National Exchange Bank about fifteen years ago and has, for the past three years, 
held the position of Chief Clerk. 

Mr. Rickenbaugh, who is particularly well known among Pennsylvania Bankers, 
was formerly connected with the First National Bank of Tyrone, Penna., later 
Treasurer of the Tarentum Savings & Trust Company, Tarentum, Penna., and at 
present is Cashier of the Bank of Waynesboro, Waynesboro, Penna. Mr. Rick- 
enbaugh will enter upon his new duties about August first. 
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MECHANICS NATIONAL BANK LETTER. 

The Mechanics and Metals National Bank of New York City, in a letter sent 
to its correspondents throughout the United States accompanying a statement of 
its condition on June 30, directs attention to the quantity of new securities which 
the Americans are quietly and steadily absorbing. The letter saysin part: ‘‘With- 
out any phenomenal stock market activity since the opening of the year, American 
investors have absorbed not only the bonds and stocks sent at regular intervals 
from Europe, but their investment appetite has permitted, besides, the issuance of 
$1,330,000,000 new railroad and industrial securities in the six months from January 
1 to June 30. This amount compares with $760,000,000 in the corresponding 
period last year.” 


BANKERS TRUST BOOK OF ADVERTISEMENTS. 

The Bankers Trust Company, of New York City, has recently issued a book of 
advertisements, which have been published in newspapers and periodicals by the 
company. This is the second book of its kind that has been gotten up by E. B. 
Wilson, manager of the advertising department of the Bankers Trust. Most 
bankers have come to realize not only the necessity for advertising, but the neces- 
sity for the right kind of advertising. There are many, therefore, who will appre- 
ciate this book and who will find in it much useful information and many help/ul 
suggestions. 

In a letter published in the book and directed generally to bankers interested in 
advertising, their attention is expressly called to the fact that it is the hope of the 
company that the advertisements included in the book may be of practical use as 
well as of interest to many banks. All banks are generously invited to make use 
of any headings paragraphs, or arrangements found in the various ads, which 
may be adaptable to their requirements. 


FRANKLIN NATIONAL’'S ANNIVERSARY. 


July 1st was the occasion of the 16th anniversary of the Franklin National Bank 
of Philadelphia. One of the means adopted for the observance of the event, was 
the issuance of a statement in tabulated form indicating the growth of the institu- 
tion since its organization. In July, 1900, the bank opened with a capital and sur- 
plus of $2,000,000 and deposits amounting to $3,404,000. On June 30, 1916, the 
capital, surplus and profits had increased to $4,632,000. It had deposits amount- 
ing to $44,191,000, total resources, were $49,410,000. During the 16 years of its 
existence the Franklin National has paid dividends to its stockholders amounting 
to $1,990,000. The bank recently declared a 20% semi-annual dividend. With 
the completion of its new building on Chestnut street, the institution will be in a 
better position than ever to render the excellent service to its patrons, for which it 
has already established a reputation. 


COLUMBIA TRUST COMPANY. 

The Columbia Trust Company, of New York City, in a statement of its financial 
condition as of June 30, 1916, reports that it has deposits amounting to $91,585,782. 
A comparison of the recent statement of this company with its statement of June 
30, 1915 is interesting. It shows that during the year recently ended, the Col- 
umbia Trust increased its deposits by more than 25 million dollars. During the 
same period of time it added more than 8 million dollars to its surplus fund. The 
capital, surplus and undivided profits of the company are given in the latest state- 
ment as $10,097,269. Other items set forth in the report are as follows: cash and 
exchanges, $18,797,865; state and city banks, $1,158,638; other bonds and stocks 
$10,751,601; loans and bills purchased, $57.292,338; short term securities, $7,439,- 
188; N. Y. city mortgages, $2,391,749; real estate, banking houses, $5,592,469; 
customers’ liability on acceptances, $1,007,106; accrued interest receivable, 
$41,586. Office checks, $1,785,309; accrued interest payable, $888, 617. The 
total resources of this institution aggregate $104,922,543. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the week ending July 10, 1915, and July 8, 1916, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year, 


Legal Net Legal Net | Deposits 

Deposits Deposits |Per cent 

Average Average 
1915 1916 


Loans and 
Discounts 
Average 
1916 


Loans and 
Discounts 
Average 
1915 


BANK 0) 
Inc. Dec. 


———s 


Members of Federal 
Reserve Bank. 

Bank of N. Y. N. ae 

Merchants National... .. 

Mechanics & Metals Nat. 

National City 

Chemica! National 


Atlantic National 

Nat. Butchers & Drovers 
American Exchange Nat. 
Nat. Bank of Commerce.. 
Chatham & Phenix Nat... 


Hanover National....... 
Citizens Central Nat..... 
Market & Fulton Nat.. 
Importers’ & Traders Nat 
National Park. . ; 


East River National 
Second National 
First National 
we National.. 
N. Y. County National. 


Chase National 

Lincoln National 
Garfield National....... 
Fifth National 

Seaboard National 


Liberty National.. 

Coal & Iron National.. 
Union Exchange Nat. 
Nassau Nat. Bank Bklyn 
Broadway Trust Co 


State Banks not 
Members of Federal 
Reserve Bank. 
Bank ofthe Manhattan Co. 
Bank of America........ 

Greenwich 


People’s 


Metropolitan Bank...... 
Corn Exchange Bank.... 
Bowery...... 

German American 

Fifth Avenue 


German Exchange 
Germania 

Bank of the Metropolis... 
West Side Bank 

N. Y. Produce Exchange. 
State Bank 


$32,143,000 
27,166,000 
93,921,000 
257,373,000 
30,860,000 


10,244,000 
1,961,000 
80,924,000 
182,895,000 
36,851,000 


98,974,000 
26,602,000 
8,811,000 
30,634,000 
121,319,000 


1,825,000 
15,273,006 
139,208,000 
52,230,000 
9,796,000 


139,027,000 
16,400,000 
8,540,000 
4,341,000 
30,278,000 


37,067,000 
7,639,000 
10,642,000 
8,901,000 
15,005,000 


35,856,000 
32,098,000 
10,359,000 
4,943,000 
1,965,000 


11,636,000 
75,840,000 
3,588,000 
4,582,000 
13,671,000 


3,694,000 
5,951,000 
13,577,000 
4,687,000 
11,459,006 
19,402,000 
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117,872,000, 
381,930,000 
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$30,352,000 
26,122,000 
110,075,000 
308,912,000 
30,348,000 


10,202,000 
1,825,000 
81,685,000 
169,323,000 
39,244,009 


118,497,000 
25,125,000 
9,502,000 
28,446,000 
125,835,000 


1,935,000 
12,404,000 
124,097,000 
59.513,000 
9,514,000 


156,261,000 
16,821,000 
9,025,000 
4,443,000 
35,630,000 


39,215,000 
7,594,000 
10,253,006 
8,295,000 
15,963,000 


46,000,000 
30,640,000 
11,466,000 
4,802,000 
2,387,000 


9,790,000 
87,106,000 
3,204,000 
4,346,000 
15,530,000 


3,661,000 
5,918,000 
13,328,000 
4,083,000 
13,193,000 
20,959,000 
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27,489,000) 5.< 
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422,257,000/36 . 6 


30,714,000} 1.: 


12,978,000/27 : 
2,252,000/23 . 


78,625,000)... .| 3.8 
220,366,000/30. 
70,066,000/78 . 5 


130,123,000) 9. 


28,701,000/14. 
9,899,000} 4 
29,850,000} 4. 


140,377,000) 11 


2,436,000/25. 
14,610,000)17. 


140,911,000)13. 


78,031,000)31. 
10,092,000) 6. 


205,655,000/31 . 


21,692,000)28. 
9,487,000) 5. 
5,297,000/19. 
47,311,000/32. 


50,589,000/29. 
9,075,000/19. 
12,247,000)19. 
9,794,000)18. 
21,946,000/37. 


45,673,000 
31,481,000) 2. 
12,311,000} 7.: 


5,649,000) 17 .6 


2,631,000)/10. 


13,391,006/36. 
98,040,000)12. 
3,812,000)18. 
5,955,000/37 . 
18,502,000)19. 


4,538,000/23. 
6,444,000) 8. 


14,078,000) 5.6 


4,612,000)12. 
17,685,000/34 . 
26,230,000/25. 





